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Mr Noel Burke

Enforcesnent Officer

Planning Section

Galway Co Council

Prospect Hili

Way
Dear Mr Burke

The planming ref: numbers for the developments referred to are 97/3470,
9773652 ang 00/4581.

-

Itismymderstandingﬁm(}a!way Cownty Council and An Board Pleanala decided to
”mmissimfbrﬂmsaiddswlmmmse with the said plans and
pecticulars, subject to the conditions specified in the second schedule”™. ’

T would be grateful to you if you could c!miﬁrmdmake&efoﬂoﬁnginfm&ﬁon
xvaﬁablemmeasseenaspossib}e. g

E%Wmmwmmymmmﬂmmiyzmm&
memgma!mlﬂﬁway%oﬁsedmmutﬁmfsed?



Who will manﬁmthchumdmdsoftheusandsofmmofmavmedmandmck,
which will be disturbed during construction?

ls?hﬂeasnimblyqtmliﬁedmhﬂaoiugistataﬂﬁmesonﬁxesite?

mmmmmmmmismmmmwmmm
Hgnofthefaﬁthamunsnmﬁmlmsstaﬂad?

Ailofﬂneahochmiommintlteimﬂesxo{pmperphmingand development of
the community in which I five,

Martin Colling
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THE HIGH COURT
[namber,)
BETWEEN
PERRYBRIEN DEVELOPMENT SOCIETY LIMITED
APPLICANT
AND

GALWAY COUNTY CounerL
' RESPONDENT

GORT WINDFARMS LIMITED
NOTICE PARTY

JUDGMENT delivered by My, Jiistice od an el of Hirei2608

This matter comes b_éfore the cowrt by way of Judicial review made pursvant to
O. 34, . 22 of the Rules of the Superior Courts (“RSC"). The applicant for judicia)
review is the Derrybrien Development Society Limited which I shall Tefer 1o as “the
applicant”. Galway County Council .is “the vespondent”, I shall refor to Gort
Windfarms Limited, as “the developer” or “the notice Party™ 50 85 io avoid any
confusion which might arjse by meason of the fact that the notice patty developer was
the successful applicard for planning permission for a 71 wi‘nd twrbine farm in the
Slieve Aughty motiatains near the westemn seaboard of Treland. Part of the mountain
range is in County Galway, the southern part with the highest poak of 1312 feet being
. southwest of Lough Graney in Couniy Clare. While one might be forgiven for _
regarding the projoct as ox;e, entity, in fa‘ct the developer chose to apply for three
Dlanning permissions, which were referred 1o as “phases” despite the fact that phases
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on the 30% March, 2005 in Tespect of each of two developments
described in the Tevised public notices as each Comprising a wind farm
of 23 wind turbines and associated development work;

the first 05/31¢6 in the townland of Derrybrien West, Co, Galway: snqg
described a5 03/5637 in the application form for further extension in
fespect of Derrybrien ‘West and Bolqyneendonisljl, Co. Galway and i,

the origina] Planming Register Reference No, 9713470 (Reg. Ref No,
97/3652),

and the secong 05/317 in the townland of Perrybrien North, (0.
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Gelway, Planning Register No. 97/3470 and 03/5642 in
notification/decision dated 30" March 2005, “Rag. Ref No. 97/3652".

It tumed out that the towniands, reference numbers and cosser date of 31%
March, 2005 required comrection by managerial orders, Accordingly, on 14™ Aprit,
2005 2 Mansger's Order 7365 was made in respect of Planning Ref, No, 05/316 to
grant an extension of the appropriate period 1o read “to 31/03/2006” and townland to
read “Denybrien North”, Similarly, on 20% April, 2005 a second Mensger's order
7538 was made in respect of Plamning Ref. Wo. 05/317; date of receipt of application
10 read “04/02/2005" and townland to read “Bolsynesndorrish and Derrybrien West™,

I suspect that omech of the confusion stems from a failure to stick to “the
anchor™, in respect of each of the “phases”, ofthe original planning permission
numbers, which is what I understand to be the usual practice. Unfortmately there
seems 1o have boen a chain of errors snd there Appeared 1o be no planning official or
informed person from the respondent Cownty Council in cowrt fom whom I could
seek practical guidance a5 to how to trace the way throngh the labyrinth of
Inconsistent reference numbers and confused descriptions of relevamt townlands,
However, despits the plethora of erzors, the nub of the matter is clear: the applicant
Society iz challenging both further sxtensions granted by way of notifications,
purporting also to be decisions, dated 30 March, 2005 under Planning Ref Npg,
05/316 and 05/317 on the basig that the Senior Planner and Decision Maker both
misconstrued s. 42(3) and applied incorrect oriteria; and also that they failed to

analyse the material circumstances in question over the apposite timespan prescribed

(or rather not preseribed) in the statute and did ot assess the pros and cons ofthe




2. The failure of the respondent to respond to the applicant’s

correspondence and/or to meke a decision on enforcement in respect of
the natice party’s wind farm development at Derrybrien, Co. Galway.
Senior Cotmsel for the applicant tried in opening to keep the case being made

concise and with a namow focus on the legal issues. The second leg of the applicant™s
case at (2) above is based on the fajlure of the Comnty Couneil to reply $o
comrespenidence from Martin Collins who wrots a numnber of careful and measgred
letters in his personal capacity as a local resident and as amember of the applicant
Society, particularly in respect of his concerns abont the instability of the bog in the
Light of the construction work which was being carried out by the developer. There
was also a string of letters from the applicant’s solicitor complaining ahout the lack of
eny reply from the Jocal authozity. He poimted out that under the enforcement
provisions in Part VIIT that & waming lstter under s, 152 of the Act of 2000 making a
representation in writing to the Galway Cownty Council that unaxthorised
development may have been or is being or may be carried out, has been received, as it
was by the Respondent, then the Respondent should have reacted. He stressed that if
it appears to the planning authotity that the representations received are not vexations,
frivolous, without substance or without foundation, or it otherwise appears to the
respondent authority that unauthorived development may have been, is being or may
be carried out, then the authority shall isspe g warning letter to the developer and may
give a copy, at that time of thereafier, to any other person who in its opinion may be
concened with the matter to which the letter relates, Notwithstanding this, where the

development in question is of a wery trivial or minor nature, the Plasming authority
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may decide not 1o issue a warning letter. However, in this instance the Respondent
thiose to ignore the letiars from the applicant Society and also the letters from the
solicitor acting for the Society and made oo such finding that the representation was
vexatious or frivelous or without substance or foundation but simply did not reply at
all to many letters for months,

Under 8 152 (3):-

“a planning suthority shall issue a waming letter under subsection (1)
a5 soon as may be but not later than 6 wesks after receipt of the
representation under subsaction (1).”

While this lack of response to such a seemingly measured representation about
unauthorised development was very much a Hve issue at m earlier stage of these
Proceedings, the passage of tims which has cecurred since the Galway County
Council was notified of the alteged unsuthorised development means that this
particular warning and complaint has been to an extent overtaken by the cantentious
propositions and basic criticisma that the respondent County Council has
misconstrued the extension provisions in s. 42 and also that the suggested mistaken
interpretations by the respondent are most germane 1o the issue of the misconstruing
of's. 42. Purthermore the failure by the respondent Cowneil to reply to the measured
and reasonable lotters from Mr. Collins and the solicitor ﬁerﬂ;a applicant, for letter
afier letter for month after month, seams inexplicable and inexcisable, At this stage,
on this leg of the cage, it seems that the local authority failed to respond in a timely
way to a string of letters, despite the time lmit of six weeks for dealing with such a
representation in writing. This allegation was clearly not vexatious, frivolous or
without substance or foundation, and there was for many. months:a failure to reply to.

the letters at all, much less either accepting the applicant Society’s representation or
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eise refuting the representation and explaining why the local anthority does not accapt
the validity of the matters raised in the Tepresenitation,

Having made these observations on this perhaps now somewhat peripheral
aspact & this stage in the proceedings, I propose to leave over further consideration of
this topic particularly in relation to the cosis of this leg of the case until the factual
history of this saga has bean set out, by which time the fair and just outcome of this
particular aspect, which especially concerns the applicent’s claim far costs, will have
become clarified and be simpler to assess in the overall cantext of thesa proceedings,

ctual U

1 propose to set out a description of the terrain involved and & short history of

the relevant chronological development of this 71 wind turbine farm development.

For this background is important to understand the reality or otherwise of confentions

submitted by the Respondent and the Notice Party.

The lands, the subject of this application for judicial review includes a wind
form site on the summit of Cashlaundrumiahan Mountain in the Slisve Aughty rangs,
The 71 turbine site is on a property of some 345 hectares, which is soms 14
kilometres south east of Gort and 3 kilometres north of Derrybrien, Co. Galtvay.

Until receatly the mouatain area was partly under forest of Lodge Pole Pine snd Sitka
Spruce which hed been planted over the past thirly years or thereabouts by Coillte
Teozanta,

In December 1997 a company, Saoctgus Energy Limited, the developer's

predecessor in title, applied for two plaening permissions under the Logal

Government (Planning and Developments) Acts, 1963 to 1993 (“The 1963 Act™ to
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the planning suthority Galway Cowunty Council, for developments described in the
revised public notices arch of which commprised;-

(® A wind fixm of 23 wind turbines;

(b}  Service toadways;

(€} A control house and

(@  Ananemometer.

The first of these planning applications was described as being in the towntand
of Boleyneendorrish and Derrybrien West, Co. Galway, Plarming Register Reference
No. 97/3470, (“Ref No. 97/3470™). The second application was described as being in
tespect of the townland of Caheranesr], Derrybrien, Loughrea, Co. Galway, Planning -
Register Reference No. 97/3652, (“Ref, No. 97/3652"). Following appeals to An
Bord Pleandla by the Derrybrien and District Concerned Residents Group, the
applicant Society’s predecessor, against the decisions of the plaming authority to
grant both permissions on the 12 March, 1998, An Bord Pleandla by two decisions
dated 12" October, 1998 decided to grant permission for each of the two
developments in accordence with the plans and particutars lodged with the planning
+ authority subject to thirteen conditions each, under Planning Referencs No.
PLOT.106290 and PLOT.106292,

On or about 26" Septernber, 1999 permission was granted by Galway County
Council by Planning Register Reference No, 59/2377 {“Ref. No. 99/2377%), for
development comprising the installation of a 110KV electricity tramsmission line
between witid farm at Derrybrisn North and 110KV ESB {ransmission line at Lough
Atorick North in the townlands of Derrybrien North and Bast and Lough Atorick
North, ; . ] 4 2
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On or about 5" October, 2000 Sasrgus Energy Limited applied under the 1963
Act to the planning authority for pecmission for development comprising an extension
te the Derrybrien wind farm consisting of 25 wind turbines, service roadways,
transformer compounds and an anemometry mast, an increase in the permitted hub
height of 46 turbines to 60m and also to extend the permitted blade length of these
turbines to 30m at & site in the townlands of Toormacnevin, Rohaboy and Derrybrien
North, Dermrybrien, Co. Galway: Planning Register Referance No, 00/4581 (“Ref. No.
00/4581"). This application was refused by the planning authority on 1% December,
2000. Saorgus Energy Limited then appealed this decision to An Bord Pleandla
which granted permission on 15 Novenber 2001 for the proposed 25 turbines in
accordance with plans end particulars which were lodged with the planning authority
subject to thirteen conditions (according o An Bord Pleanals Reforence No.
PLG7.122803.)

On or abowt 9™ September, 2002 Saorgus Energy Limited sought permission
from the plauning awthority for development comprizing 2 change of turbine type
from 25 Vestas V47 turbines 1o 25 Vestas V52 turbines involving a reduction in hub
height of 3m and an increase in blade length of 3m, the same maximum height as that
permitted for the turbines of 73m in the townland of Toormacnevin or Derrybrien,
Oa 6 January; 2003 the planning authorify granted permission for the change of
turbine typs in respect of the 25 turbines per Planning Register Refirence No.
02/3560 (“Ref. No. 62/3560™). Thase had been the subject of the grant of permission
by An Bord Pleandla, dated 15 November, 2001, Ref. No. PLG7.122803, subject to
fourtsen conditions,

In the second Schedule of both planning permissions granted by An Bord

Pleanila the following two conditions were included along with eleven others:-



Condition3.  rock and soil excavated during construction shall not be left
stockpiled on site following completion of the construction

works. Details of disposal of excavated rock and soil shall be

sompmencement of work on site (my underlining added), The

reason given for the first 4 conditions was for each: in the
interest of visual aroenity.

Condition 9. Before ment commenc ite, the develo; 1

it to ArIing i i t detai
sal fo ontrol of “silt-1 dise " from the site
arising from construction activities,

Reason: Ins the interest of environmental protection (my underltining

added)

In due course it will become clear what importance, or lack thereof, the
developer and the respondent atiached to compliance with Condition 9 when we
examine if and when such written agreement cama into existence about detailed
proposals for the control of sili-laden discharges from the site arising from
construction work, and also what supervision took place to ensure complisnce with
such proposals for disposal of arisings as required on the part ofthe notice party
developer.

On or about 12" January, 2003 Saorgus Energy Limited applied for a folling
livence in respect of 263 hectares of forestry lands under the Forestry Aect, 1946, A
licence to fell these trees, some 115,613 drees with ihe deforestation of the 263
hectares was granted by the Minister for Comicaiom, Marine and Natoral

Resources on the 20™ May, 2003 to Coiflte Teoranta subject to six conditions.
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By transfer dated 26™ fune, 2003, the lands forming part of Folios 27229,
F7176F, 34119, 52971, end 54674F of the register of Freeholders Co, Galway
comprising in total some 345 hectares wers transferred by Coillte Teoranta to Saorgus
Energy Limited. At about this time the notice party ook a 21 year lease of the wind
farm from Saorgus Energy Limited,

On or about 2* July, 2003 work, including the deforestation, commenced on ” = M {
the windfarm site, Thisla:estattissigniﬁcminﬂmﬁme&m. - ﬁ

On or about 1" Octaber, 2003 the notice pasty, Gort Windfarms Limited,
applied to the plenning authority for extensions of the duration of the planning
permissions for the two wind farms of 23 turbines being “phase 1” mder Ref. No,

97/3470 and “phase 2" under Ref. No, 97/3652 by some eighteen months up to 31*
March, 2005. These were granted on the 24% November, 2003 by the planning
authority and are under Reg, Ref Wos, 03/5642 and 03/3470 respectively. 1 panse at
this point to note that the two planning permissions for these two “phases™ of the
Project, were gramted on 12* October, 1998 but construction work on the site only
began on 2! fuly, 2003, despite the fact that the life of each of the two five year
periods of the planning permissions was due to expire on 11" October, 2003, The
developer could have applied to e local authority, the respondent, mder s. 41 for a
longer period than the five yeer pevied amd if the local amhorély were to refuse an
application for such longer period then the developer could have applied to An Bord
Pleanila for the longer period. However, thgmt_lgy_qlo erin Ehis case chose rmt to seek
& variation of “the appropriate period” umder s, 41. The limils of duration of :_H-’
e TP TS FTHOC Unders. 41 The

plenning permission is dealt with in s 40 and iz to the effect that, subject to A
subsection 2, which is not in Ppoint, permissions granted under this Part, (being Part ITY

in respect of control of development):
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“... shall on the expiration of the appropriate perfod (but withow
prejudice to the validity of anything done pursugrd thereto prior to the
expiration of that period) vease to have effect as regards —

{a) in case the development to which the permission relates is not
commenced during that pericd, the entire development, and

(&) in case the development is commenced dwring that period, so mmch
of the development as is not completed within that period.”

Section 40(3) becomes sigwificant in this case and reads:-

3. “In this section and in section 42 » ‘the appropriate period” means -

(a) in case in relation to the permission & period is specified
pursuamt to section 41 , that period, and

(b} in any other case, the period of five Years beginning on the
date of the grant of parmission,”

In the context of this case, it accordingly is clear that “the appropriats period”
ig the period of five ysars beginning on the date of the grant of the permissions which
was on 12" October, 1998, Accordingly, the fife of these two salier permissions was
dus to ceaso to have effect on 11™ October, 2003, less than three and  half months
after the start of construction work on the site, There is a singular dearth of
information as to why the development work only began after nearly four and three
quarter years of the five year period had expired, when, on or about 2% Fuly, 2003,
work, which included the cutting of trees, began on the development area,

On or about 1" October, 2003 the notics party, Gort Windfarms
Limited applied to the planning authority for extensions of the durations of the
Plenning permissions by some eightesn months up to 31* March, 2005 for the two

wind farm “phases” of 23 turbines each, being Ref’ No. 97/3470 and 57/3652. These
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extensions were granted on the 24% November, 2003 by the planniag authority under
Regisier References 03/5642 and 03/3470 respectively,

I should mention for completeness that on or about 9™ September, 2004 the
notice party applied to the planning suthority for an extension of the duration for the
permission for the 110KV Jine, Ref: No. $9/2377 by some nine months up to 30% June,
2005 which extension was granted by the planning authority,

On 24 October, 2003 there was 3 small Ppeat slide af the tuhine base of T17,
This was the small peat slide which is referred to in the AGEC Report which was sent
in to the respondent by ESB International as agent for the developer and which Teport
was bafore the Senior Planner and the Decision Maker. This first failurs of the
stability of the blanket bog, especially since i came during and after & period of fine
weather and low rainfall, might have been expectad to serve as warning io the
developer, its various consultants and contractors; about the effact of their

comstruction activities and methods on the fragility and instability of the bog, despite

L id i ing.
the dry weather Apparently no heed was Paid to this waming.

On 16® Octaber, 2003 a massive bog slide ocourred on the southem side of

Cashlaundrumlahan Mountain. This landslide began at the base of tarbine T68 and
contained an estimated 450,000 oubic metres of peat. The initial slide stopped further
down the mountain on the 19* Qctober, 2003 some 2.45 kilo;natres from the initial
failure. However, on 28% October, 2003 following heavy rain the peat dlide began to
move again crossing the Black Roed and it continned on to the Owendalulleogh River,
From this river it went on into the Derrywee River and then meandered for some
twenty miles or thirty two kilometres to Lough Cutra, south east of Gort, This lake is
the sowrce of the water for Gort's water supply. Apparentiy. the acidification oF tha..

water caused a fish kill of an estimated 50% of the fish in the lake involving some

-



13

100,000 fisk of all species and age groups. This serious environmental polluion and
damage resulted in the construction work being halted on the wind farm site, while

geotechnical investigations were carried out. Thers is g consensus among the reporis

R — SIS T ——

obtainetl Ml_gg%;arty deWh tespondent Courty Council ﬁmt,'q_ag_ 3

. .

destabilisation of the blankes bog was caused by the construction work and in
‘——.—._._._....—-4--—-—.._._“_-

Particular by the methods used such %@ spoil from. ~--——

it

e

excavations ai the turbine foundations, on the blanket bog and from the construction

of roads and the movement of heavy equipment onthe fragile, soggy and wobbly
surface of the bog

On 24" November, 2003 the two applications for extension of the permissions.
were gramted wntil 31" March, 2005, Such an application for an “extension” {s made
under the provisions of s, 42 of the 2000 Act, and in particular the provisions of s,
A42(1) are germane to such o first extension and must be compared and contrasted with
the provigions in respect of & “farther extension™ asto which s, 42(3) has particular
significance,

Tree felling began again in or abow July 2004, and work on the construction
of the wind farm began again in or about November, 2004. On or about 14 Jannary;
2005 the applicant began proceedings for an injunction under s, 160 of the 2000 Act,
involving a planning injunction being sought against the notice party and by this the
applicant Society suught to restrain the developar's deforestation of ihe lands
including the wind farm at Moymt Cashlaindrumighan, Derrybrien, Co. Galway,
Following a three day hearing before Ms. Justice Elizabeth Durne on 19" 20™ gnd
21" April, 2005 she, in & reserved judgment delivered on 3 June, 2005 refused the
applicant Society leave by way of an injunction but did hold that the. “deforestation” -
constituted development within the meatiing of s, 3 of the 2000 Act.
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On or about 4™ February, 2005 the notice party developer made two
applications for “further extensions” of the appropriate period of the planning
permission for the 1wo “phases™ of the wind farm dovelopment of 23 turbines,
Reference No. 97/3470 and 97/3652 for & further year up to 31% March, 2006,
Notifications dated 30" March, 2005 of decisions to grant extension of the appropriaie
periods as defined in s. 40(3) of the 2000 Act, were issued, in the case of Register
Reference No. 05/316 {Boleyneendorrish and Derrybrien West) and Register No.
97/3470 1o the 31% June, 2006 and in the case of Register Reference No. 05/317
{Dertybrien Notth) ~ Reg Ref No. 97/3652 to the 31" March, 2006, Surprisingly
there appears to be no managerial order made by either the manager or his deputy in
respect of either of these desisions. 1 was informed by counsel for the respondent that
as there was no provision for ebjection fom the applicant socisty or any appeal from
the respondent local authority’s “decision o extend, or further exiend” the respondent
local euthority did not regard it as necessary to make a formal decision or managerial
order. This certainly seams very surprising indeed since such an order is manifestly
required by stafuts and this is underlined particularly in the light of 5. 42(2) of the
very section which is in contention in this case, I propose to refer to the relavant
sections in the text setting out each of the sections which has a bearing on the
contentious igsues confronting the cowrt in this case, as this siwuld assist areading
and vnderstanding of the varions constructions and alleged miscotstructions of the
issues in conflict,

Allered on part of lica:
Before setting out to deal with the erucial issues involving the applicant’s contertion
that the Senior Planner and Pecision Maker of the respondent County Council

misconstrued the provisions of's, 42 and then going on to deal with the submissions of
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Mountain was carried out ot the instigation of and under the control of the developer,
and its agents for whem the developer was responsible. They made quarries and built
roads and cot drains and made excavations in the blanket bog from which they then
placed the added weight of heavy arisings and spoil on the fragile and unstable
envelopes of the blanket bog. Counsel for the applicant sotiety submitted that in the
].iéh: of this lacuma in respect of the giving of the requisite particulars, the notice party
faced & formidable hurdle in trying to show that the delay in completing the project
was due to circumstances beyond the control of the developer. He submitted that for
the notice party fo make the assertion in the reports submitted by Hibernian Wind
Power and ESB International on its behalf that:-

“The peat slip and subsequent delays could not have been auticipated at the

time of the application for extension to the planning permission and were

outside the comtrol of Gort Wind Farms Lid”
seorss the height of sbsurdity since the notics party was the developer and the
paymaster and from the point of view of the planning authority one would have
thought thet those who prepare plans for the project, and adopt the methodologies and
safely precautions to be used, are respensible for the develogmem, nof least on the

basis of common sense and the old adage “he who pays the piper calls the tune™.

Anyone who has walked ths blanket bog on top of the mountains of Freland, or who
has read of bog slides in the Iitert;tme on blanket bogs, a necessary and obvious
precaution for those planning a project of a massive wind farm of 71 furbines, should
at least have been to read about the propensity of blanket bog to burst and slide, The

biand and manifestly incorrect asserhnns in the notice party’s repott to the effect that

e T R —

the poat slxp and subsequent delays could not have been amimpated at the tlme ofthe -

e e e o e emeas e T8 T i e

application for extension is gbviously incorrect. Even more to the point, neither the

e e e e e et v e
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developer nor its agent BSBI in the gpplication form gave the required particulars in
compliance with 5. 42(2) and Article 43, 'lE application form and the attached report

e

sm:gly did wot meet the statutary reqmrenmnts sef ot in Article 43(d) of the 2001

Regulauons. Thus the planning authorily never had the requ:srte m.formatwn for rts
consldera;m-:;: ;t;:;;; “tl;am:;;d ;; ﬁ;e.b;;‘;ion Maker appheﬁ to the correct cmem. .
The decmons on these apphcatlcms were based on the appllcauons madeto the
respondent planning authority on 4% February, 2005, and the planning reports thereon
Prepared by its Senior Executive Planmer, which reports are both dated 23" March,
2005 and stamped “recomumendation accepted 30 MAR 2005". in her two planning
reports under the heading “Assessment of Application” the Senior Executive Planner
states:-
“The applicants have provided g sommprehensive report on the reasons for the
delay in completing the project under the permitted time in the previous Gramt
of Extension of Duration of the original Planning Permission.
On the date of inspection of the site, there were bases constructed for 19 No,
turbines, all site roads are in place and the borrow pit/quarry on site iy fully
operational. ‘This is considered to be substantial wotks on foot of the
permissions granted,”
Nowhers in the report and.recommendations does the Senior Planner refer to the T ]
correot critera to be applied in respect of a further extension as provided under s,
42(3) of the 2000 Act, nor does she draw attention to or make the distinction betwesn
the onus of proof and standards of Pproof required or explain this aspact and the big

differences between s 42(1) and 5 42(3), Nor did she draw atiention to or note that i/

the substantial works, requisite in an-extensiowapplication under s; £2(1, hasno . V -

longer any relevance when it comes to s, 42(3), Atthe very least one would have
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this court. The court’s function is to Feview the manner in whick the
respondent concluded that substantial works had not been carried out
pursuznt to the 1981 permission within that period, having regard to
the material which was before the respondent when the decision was
made on the applicant’s application”,

Finnegan P. drew on this to say:-
“Thus, ¥ am oot concemed as to whather the conchision arrived ol by
the respondent, that the dwelling under construction is significantly
different from that for which planning permission was gramted, is
comect: thatis a matter which can only be determined, it seems 1o e,
in plenary proceedings or in proceedings under Part VIIT of the Act of

2000. ion i3 to revi ner i ich the decision

For the present, I forbear to comment on the pemmitimate sentence and will
return to this in due course,

The particular passage which counsel emphasises fro‘m the judgment of the
learned President quoting Laffoy J, in Littondale ai p. 536 is.preceded by another
. instructive passage in which Laffoy J. says that she has quoted extensively from the
judgment of the Supreme Court in O 'Keeffe v. An Bord Pleandia for the putpose of
emphasizing the parameters of the court’s function on an epplication such as the
Judicial review before her.

She then said that it follows that a very considerable bady of evidence on
affidavits which was adduced by the applicant on that application, for instance,:

affidavits from two quantity surveyors, costing the works which the applicamt
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contends were carried out pursuant to the 1981 permission, which was aot before the
County Manager when he mada his decision, has no relevanca to the issues which
aTise t;n this espect of the case. As Laffoy J. had afresdy indicated, the
recommendation of Ms Cirley that the extension sought by the applicant should not
be granted, was based on her conclusion that the only works which had been carried
out pursuart to the 1981 permission were the consiruction of seven chalets and the
installation of the roads and necessary services on the southem section of the site,
While some of the views gxpressed in Ms Curley’s memorandum in Telation to factual
matters and the applcation of the planning code to the facts were erronesus, in broad
terms, her conclusion-ss to the nature and sxctent of the works which had been carried
out pursuent to the 1931 permission was correct, “The question for this court is not
whether the determination that the works carried out were not “substantial works =
within the meaning of paragraph e{ii), was comeot, but whether that determination
flew in the face of reason and common sense. Whether ons adopts the npproach
which Ms Curley adopted of comparing the works which were carried out and the
works which had been permitted by the 1981 permission but were not catried out, or
adopts the approach of agsessing the works carried outas a pfoporﬁon OF percentage
of the works authorised, both approaches in essence being the same, in my view, it
cannot be said that the conclusion that-the works carried out were not substantial
works, flies in the face freason and common sense and was frrational” [ wonld
cormment that Laffoy J. was here discussing the general test for Judicial review in
applying the touchstones of unreasonableness and irrationality,

The first point to make about the applicstion of this to Derrybrien is that
counsel for the applicant has made ft perfoctly clear that he has based his-case on error
of law because he submits thet the Senior Planmer and Degision Maker clearly
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misconstrued the provisions of s, 42 (3) and adopted wrong criteria and
misunderstood and misapplisd the actual pettinent criteria. i g they did consider the ..

question of whether delays were cansed by circumstances beyond the  confrol of the
e e A e -—-——...____ s

developer which certainly is not apparent, either becawse of the lack of relevant

particulars given in both the application forms and in the reports submitted by

Hibernian Wind Power on behalf of the developer, then in any case, the cntena Were

scrutinised over the wrong time span as there was no grounds for suggesting that such

e e e, e e

e e

c:rcilmstmcm should only be examined dwmg the penod of the prevaous extension in

view of the wording of article 43 in rwpect of additional particulars sought =t article

43 (d). 1should add for completeness, that when ¥ asked to see the two actual
“decisions”, in order to ascertain whether they indicated any reasons as a basis for the
decision, or hiad referred to any parts of the report from the planning officer, I wag
then told that no formal “decision” had besn signed by the manager or his deputy and
i trenspired that ane had to try to work out what the Teasoning miglt have been from
the cryptic wording of Delphic obfuscation on the two notifications. 1 have already
explained why the “reesoning™ set out is unhelpful as if states the obvious in noting
that *‘this application complies with the requirements of s 42"bnt fuils to indicate what
ctiteria were applied and how there had been complisnce with the additional
particular requirements in Article 43 expecially at (a) and (). Morsovers. 7 @0

of the 2000 Act requires that particulars of any application made under s, 42 to extend
the appropriate periad of 2 permission should be noted it ths planning register. 8.7(3)
clearly states that the planning authority shall make the entries and corrections as soon
as may be after the recsipt of any application, the making of any decision or

agreement of the issue of any letter, natice or statement, a5 appropriste.



134

In Bovironmental end Land Use Law, Professor Yvonne Scannell, at p.177,
says thal a plaming decision made by the planning authotity or An Bord Pleanala
must state the main reasons angmmi.der\aﬁonm\nﬁh_ich the decision i based, “The

P S N e e e s

duty to give reasons for planning decisions hias been described as the third principle of

natural justice (Boland v, An Bord Pleandla [1996] 3 LR 435 md 472, htis imposed
ta ensure that decisions are made having regard o proper considerations, It provides
& mechanism for the courts io check the quality of administrative decision making. It
also ensures confidence in the decision making procass, trangparency, and, in theory
at Jeast, a greater acceptance of the integrity and propristy of a decision. Itis an
indispensablo aspect of the right to fair procedures and it exists, infer alia, o fucilitate
&n applicant or other party who wishes to appesl the decision ot to re-frame an
msuccessful planning application and 1o assist the court in assessing the legality of
the decision. (State [Swaney] v Minister for the Environment 1979 [ILRM as)
Reasgons for decisions must be proper, adequate and intelligible, and deal with the
substanittal grounds that have been raised. The stafutory obligation is not merely to
give the main reasons for the decision, but also to state the considerations on which
the decision is based.™ 1t is not clear whether the duty to stale considerations adds to
the duty to give reasons,

Regrettably, it appears that no eniry was mede in the register, nor was any
formal brdu embodying either further extension decision brought into existence, and
apparently the record of the decision is te be regarded as being embodied in the two
notifications which I shall deseribe in due course,

Hatore of the jurisdiction umder 5 42
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second event ocourred in the southem part of the range (County Clare) in October
1934 and has boen associated with high entecedent rainfall”.

This was the bog slide investigated by Frank Mitchell for the RDS. Cursory j
vesearch firstly should have alerted the developer to the need for care when planning [ /]
to construct huge turbines on blanket bog because of the perils of fragility and

instability. The necessity to research and plan and devise, institute and maintain safe

e

methodolegies for the construction on the jelly-like terrain had to be obvicus and

clear to the developer, its experts, advisers and employees,

—————————

As for the weather they comment that the twelve month period preceding the
bog slide produced one the lowest cumulative ramfall totals in the record. Their
report also contains a digest of each of the other reports. At p. 210 under the beading
“The bog burst of 16™ October, 2002 — part of & pattern?” they say:-

“Had the bog slide of October 2003 been an event that occurred in
complete isolation with no stmilar instances before or after, it might
reasonibly be regarded as something quite extraordinary that arase
from a unique set of circumstances, md that a recurence was most
unlikely. This is not the case however. ]

11.4.1 Evidence of peat movement within the wind ferm sits,
Within the wind farm site itself' thérs are séveral examples of peat
instability associated with, construction work, The most striking of
these is a bog slide that ocowrred wo weeks before 16 October at
turbine 17. This involved collapse of the peat down stope fora
distance of almost 150m and across a width of something over 20m. It

is Teported to have happened vrith the 3ame abropmess a< the major  *
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bog slide, and is also associated with construction work around o
turbine base and road.
P
/ One of the most remarkable facis about this failure is that, despite its
substantial and dramatic naturs, the svent was not seen as an urgent reason to suspend
work while the causes were determined. Instead then it seems to have been loaked on
as something curions and quite ouf of the ordinary ~ an exceptional event with little or
no relevance to the remainder of the operations at Derrybrien. Had the original EIA
teport highlighted the dangers of peat instability and bog slides, it is likely that the

event at T17 would have been taken much more seriously than it apparently was,

Indead there is evidence of peat movement in a great many places at
Derrybrien, not all of it necessarily linked with construstion work, but revealed by, for
example drainage carried out as part of road construction and maintenance,

Atp. 229 at 11.5:-

*The accurmulated evidence for movement and instability points to the
fact that the large bog slide of 16™ Ootober, 2003 was by o means a
unique event. It forms just one example within an obvions patiern of
behaviour that invalves greater or lesser instafn:es of peat movement
11.6 Finally, rainfall pattems st Cashlasmdrumtahan sinee October
2002 have produced the driest set of conditions ever recorded in the
last fourizen years. The impact of this on the peat fissures in the
plantation forestry is likely to increase the sensitivity of the peat
system to impacts. If the climate is shifiing to more fong dry spells

- and periods of intense rain,-this, too, will heighten sensitivity to

impacts.”
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The repoett has an impressive bibliography which includes the archasological )
report of . Wiggins 2001 “Proposed Wind Turbine Davelopment at Demrybrien, Co.
Galway: Archaeological Report, Limerick: Michael Punch and Partriers”, This report
was commissioned on behalf ofthe developer by consnltant engineers Michas! Funch
and Partners and was sent in 1o the planning authorily under cover of a letter from
Michael Punch & Company and is on the planning file. T shall retumn to this report
when discussing what documents would appear to be both relevant and permane and
available to be consulted when it was there o be read on the planning file. For the
present | confirie myself to the remark that clearly the Semior Planner and the Decision
Maker had the AGEC report as part of the ESBI report tendered by the notice party
developer with the Application Form and the BM A Geo Services report and the
reporis of Dr. Rodgers and Mr. Mulqueen of University College, Galway, togather
with the respondent’s own reports from theit senior engineer and their own report
about the inciders. It suffices to say that nothing in these reports which musi have

been befme the Senior Planner and the Decision Maker detracts from the clear

M
conclusmns of afl experts that the thMﬁthe was the zmde of
o)

construction work being ca camed oan md§5 _t;gg_aus.plmof.ﬂag-develop‘qg,_ paxucularly )
the depomt of ansmgs and pumpmg of water onto the fragﬂe blaaket bog This was

happening at va:mus Farbine b basas in Omber 2003 and, not surprisingly added tn the
fragility and instability of the blanket bog and led to the ensuing bog fows.

The two Applications for Further Extension,
The developer’s application for further extension of effective permission
03/5642 {originally $7/3652) was sent in on Wednesday 2™ February, 2005 on the

headed writing paper of Hibernian Wend Powet to the plaming section of Galway
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County Council and was stamped “recsived” on the 4® February, 2005, The letter
says that it encloses;
» Completed application form
o Cheque for application fee payable (€62)
¢ Report detailing delays experienced by the project, works
comnpleted to date and works expected fo be complete by expiry of
current planning permission (title: Report on delays to completion
and Works Completed to Date pursuant to planning permission
03/5642 (Original Plarming Permission ref No. 97/3652)”.

‘The writer asks that receipt of the application be acknowledged and by Jetter
dated 07/02/2003, receipt of the application was acknowledged by Gatweay County
Council under the heading “Re: Application for extension of duration for wind farm
of 23 wind turbines in the townland of Derrybrien Notth, recetved on 4/2/2005™
which lkewise appears o be in respect of phase 2. Under 1 INTRODUCTION, this
report from ESB International dated 28 January, 2005 inter alia states;-

“Derrybrien wind farm near Gost, County Galway, will consist of 71
Vestas V52850KW wind furbines capable of generating 60.35MW of
sustainable energy.”

Further down the page it statés:-
“The Derrybrien wind farm project is currently being developed by
owners Gort Wind Farms Litaited in Co. Galway, inthe jurisdiction of
Galway County Couneil. The project consists of thwes phases each of
which is covered by a separate planning permission.”

Planning approval for phase 2 of the Derrybrien wind farm was ranted by An -

Bord Pleansla on 12* October, 1998 (An Bord Pleanila ref No. 97/106252 Galway
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County Council planning register ref. Nos. 97/3652). The original approval expired
on 11" October, 2003 and Gort Wind Farms Limited (GWL) applied for extension to
the planning permission in early October 2003. Galway Cournty Council granted
extension 1o the plarming permission on 24™ November, 2003 for the period to 31%
March, 2005. The Galway County Conncil planning register No. of the planning
extension is 03/5642,

“ESBI Enginecting Ltd, Renewables Division, and Aertech, are acting as
project managers for Gort Wind Farms Limited on the Derrybrien project. ESBI has
campiled this report to detail the exceptional events which have.delayed the project

end the measyres that have been put in place to safely manage the completion of the

development. The report also describes works completed to date and those that sre
ed to be co d hefor: iration of the ¢ lanning perimis sion,”
link

A first comment on this passage is that this is & clear acknowledgement that
Gort Wind Farms Limited is the developer and this is clearly stated in the application
form and in this report compiled by ESBL. This does not sit well with the sidling
away from responsibility in this case for the bog stide on 16?‘ October, 2003. This
process of distancing #self from responsibility on the part of the Notice Party was
commented on by counsel for the applicant,

To escape culpability in respect of the cause of the bog slide would appear to
be a tough task for the developer but this should have been a matter for the Planning
Authority provided they apply corest criteria.

This report containg a description of the pest slip on 16" October, 2003 and
how after heavy:rain on the 20" October, 2003 the peat slip-mass mobilised in the

vicinity of Black Road Bridge and how the movement of peat resulted in large
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deposits of material on privats lands above the Black Road Bridge and pottution to the
Owendelluleegh river, with a significant loss of fish. During the incident the peat
overflowed the Black Road and damage occurred to the Black Roed Bridge and to the
downsiream Flaggy Bridge on the R353 regional route between Gort and Porturmna.
In response {o the in;;ident all works on the site were suspended while an investigation
was undertaken into the cause of the incident and its envivonmental impact md
implications for the safe completion of the project. It goes on to explain that the
developer through their project managers ESBI Engineering engaged the services of
Applied Ground Engineering Consultants, independent geotechnical experts with
specialist expertise in tand stability issues to undertake a geotechnical assessment of
the site and identify the possible causes of the peat slip. AGEC produced two reports
(appendix 1} detailing their findings:
» Report on Derrybrien wind fasm final report on landslide of October 2003
e Report on Derrybrien wind farm: the final report on post landslide site
appraisal.
The ESBI report then vefers to three reports comsnissioned by Galway Coumty
Council: .
« Finai report assessment of landslides st Derrybrien wind farm site BMA
Geo Services Limited, 2004
+ NUI Galway repost on Derrybrien wind farm site, Co, Galway by Dr.
Michasi Rodgers and Mr. John Mulqueen
s Derrybrien landslide: assessment of envitonmentad impact Moira NI
Chionna Senior Engineer Galway County Council, 13* February 2004.
The AGEC réports determine that construction oxi the sile could resuma but

put forward six key recommendations with a forther sevanteen detailed
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documented therein were serious treaches, particularly in the context of 5. 152 and s.
153 of the Planning and Development Act, 2000 and thet the failures on the part of
the ptamning authority had the effect of negating the “watchdog™ element being
envisaged for members of the community and the public in that past of the Act by the
legisiature. As for the sixth paragraph dealing with deforestation and the
environmental impact statements, my understending is that these matters no longer
remain alive in these proceedings.

‘The provistons in Part VII relevant to the cotrespondence above are s 151
which states that any person who has carried out or is carrying out wnauthorised
development shall be guilty of an offence and section 152 which covers a warning
letter and states:-

8.152 ‘(1) Where—

(&) arepresentation in writing is made 1o a planning awthority
by any person that mauthorised development may have
bees, is being or nu'ay be carried out, and it appears to the
plarming authority that the representation is not vexatious,
frivolous or without substance or g‘oundmtion, or

(b) it atherwise appears 1o the authoriﬁ: that ymathorised
developmsnt may have been, is being or may be carmried out,

the suthority shall issue a warning letter to the owner, the occupier or
any other person carrying out the development and may give a copy, at
that time or thercafier, to any other person who in its opinion may be
concerned with the matters to which the Ietter relates,
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(2) Noiwithstanding subsection (1), where the development in question
is of a trivial or minor nature the planming authority may decide not to
issue & waming fetter.
(3) A planning authority shall issue the waming letter under subsection
(1) as soon as may be but not later than 6 weeks afterreceipt of the
representation under subsection (1),
Subsection (4) sets out the required contents of and the procedurs for the
issuing of waning letters. Section 153 in respect of decision on enforcement states:-
5.153 “(1) As soon as may be after the issue of a warning letter under section

152 , the planning anthority shall make such investigation as it
considers necessary to enable it to make a decision on whether 1o issus
an enforcement notice,
(2)(=) Tt shall be the duty of the planning authority to ensure that
decisions on whether to issue an enforcement notice are faken as
expeditiously as possible.
(b) Without prejudice to the generality of paragraph (a), i shall be the
objective of the planning authority to ensure that the decision on
whether {o issue an enforcement notice shall be taken within 12 weeks
of the issue of a waming letter.
(3) A planning authority, in deciding whether to issue an enforcement
notice shall consider any representations made to it under section
152(1)(a) or submissions or observations made wnder section 152(4)(b)

and any other material considerations.
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(4) The decision made by the planning authority under subsection (13
inclading the reasons for it shall be entered by the authority in the
register,

(5) Failure to issue a warning letter under section 152 shall not
prejudice the issue of an enforcement notice or any other proceedings
that may be iitiated by the planning awthority.

Theus it i clear that the planming anthority shall Investigate subsequent to the
issuing of a warning Jetter and shall make a decision as to whether or not to serve an
enforcsmment notice and shall include the reasons for the decision in the planning
register entry. These provisions make clear the recognition of the role of the public in
alerting the planning authority to concerns about putative vnauthorised development
and sets out the procedure to be adopted on raceipt of a representation which is not
vezatious, fivolous or without substance or foundation. I deal with the application of
these provisions to the correspondence between Martin Collins and the planning
authority when I summarise the histoty of this correspondence from the affidavits,

The first affidavit of Martin Colling was swom on the 17 June, 2005 the same
day as the grovnding affidavit of Stephen Dowds. Mr. Collins said that he was 2
resident of Derrybrien and is a member of Derrybrien Co-Operative Society Limited
and was authorised by the Society ta make the affidavit and to do so op its behalf and
with its authority. In fact the applicant is Derrybrien Development Society Litmited
and 1 think that the name of the proposed friendly society changed shortly before the
issue of the application for leave. However, no point has been taken of a serious
nafure about nomenclature and certainly ne one could contest Mr. Collins’ stetement
that he is 2 Jongstanding opponent of the wind farm at Derrybrien because of the scale

of the development which &t 71 furbines, he believes, is more that double the size of
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any existing land based wind farm in the country, and also thst in the course of the
construction of the wind farm he becams concerned at the nature of the works being
carried out at the site. On foot of his concems about the development works he W;’O!B
to the respondeni setting out his concerns regarding enforcement issues by letter dated
29" July, 2003 about two and a half months before the landslide of 16™ October,
2003. A reminder was sent on the 8% March, 2004 but he did not receive a response
1o his Yetter for nesrly & year until his solicitor received a reply on the 16" July, 2004,
These letters are exhibited together with the response from V.P. Shields & Son,
$olicitors for the applicant, who wrote to the respondent on the 26% July, 2004. No
substantive response was ever obtained despite reminder type letters being sent on the
18™ August, 2004, 20° September, 2004, 11" November, 2004, 29" November, 2004,
4% Yanuary, 2003, 26™ January, 2003, 14™ February, 2005, 1% March, 2005 aod 21"
March, 2005, He exhibits this correspondence and also says that the residents of the
local ares became extremely concerned in 2002 that the entire Slieve Aughty area was
designated as suitable for wind farm developments,

His concems were intensified by the Iandslide of 16® Qctober, 2003 and his
solicitors wrote on 6™ Seprember, 2004 to the respondent about this designation, but
no response whatsoever has been received to this letter despite reminder letiers
dealing with this issue dated 11 November, 2004, 26" January, 2005, 14" February,
2005, 1" March, 2005 md 21* March, 2005 each of which failed to elicit 2 response.
Again all these letters ate actuplly exhibited. T summarise this correspondence, which
it in exhibits MC1 to MC6. The initial letter dated 29" July, 2003 from Mr. Collins’
home address at Derrylbrien, Loughrea, Co. Galway was addressed to Noel Burke, the

Enforcement Officer in the planning section of the respondent. He stated that he had
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made a number of unsuccessful attempts to contact Mr, Burke, since a conversation
by phone on the 24% July, 2003, and then said:-
“As you are aware from my initial contact with you on 16" July, 2003
I 'am requesting information from the plarming section of Galway
County Council as to whether or not development work adjacent to
wind farm sites at Derrybrien Novth, Toormacnevin and Bohaboy are
authorised or unauthorised.”
He pave the planning reference mumbers for the developments referred to as
97/3470, 97/3652 and 00/458) and continued:-
“Ttis my unders’.tanding that Galway Coumty. Council and An Boxd
Pleandla decided to grant permission for the zaid development in
‘scgordance with the said plans and particulars, subject to the
conditions specified in the second schedule’, I would be grateful to
you if you could clarify and make the following information available
o me as soon 83 possible.
Is the entry exit roadway curreatly under construction approximately
Zkm north of the original access roadway aut!mxised or unauthorised?
Iz the quarry, which is in operation, muthorised or unauthorised?
Is the site compound authorised or unauthorised?
What is the status of the five year grant of permission given on
12/10/1998 as the construction is likely {o taks approximately eighteen
momnths to complete?
‘What steps have been taken to monitor water quality before and since

construction started? L -
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Has the developer requested changes to roadways, control house or
turbine locations gince the grant of perraission?

Has the survey of the Hen Harrier population been properly
undertaken?

Whe will monitor the hundreds of thousands of tonnes of excavated
peat and rock which will be disturbed during construction?

Is there a suitably qualified archasologist at all times on tha site?
Have the roads and bridges in this ares been assessed and upgraded
when necessary in light of the fuct that construction has started?
All of the above quastions are in the interest of proper plamming and
development of the commmmity in which I live,

The integrity of both the planning and democratic processes ars at
stake here so therefore it is of critical importance that openness
transparency and accountability principles are rigidly adhered to.

I may be contacted at the above address or by phone”

He gives both telephone number and email address, The letter was signed by
Martin Collins and sent to the Enforcement Officer at the plgnning section. This
courteously worded and seemingly perfectly respansible letter received no reply
despite the bog slides which occurred in October 2003, which one would have
expected would have alerted the respondent to the perils to life. and health of
Detrybrien residents and indead to all affected by the environmental debacle and
danger 10 special areas of conservation and the water supply from Lough Cutra to the
population of the Gort region. There hes beenno suggestion that the letter dated 20 -

July, 2003 was yexatious, frivolous or without substance o foundation, not

surprigingly as the letter appears to be a model of caraful thought and concise
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information, not least m respect of the conditions specified i the second scheduls to
the planning permission. In view of the provisions of 5. 151, 152 and 153, one would
have thought st the very least there would have been some written response, After all
8. 152 requires the planning authority thet has received a representation in writing that
nauthorised development is being or may be carried out, when the Tepresentation is
clearly not vexatious, fiivolous or without substance a foundation, as in this case, then
the authority shall issue a warning letter to the developer and may give a copy 0 any
other person who in its opinion may be concerned with the matters to which the letter
relates. Mr. Collins iz clearly such a person as he expressed bis concerns shout st
loast ten aspects of the development. His questions were as to the quarry, the status of
the five year grants of permission given on the 12 October, 1998 as the construction
is likely to take approximately eighteen months to complete and his questions about
monitoring water quality, the survey of the hen harrier population and in particular his
asking as to who will monitor the hundreds of thousands of tormes of excavated peat
and rock which will be disturbed during tha construction. They are aft clearly realistic
and gesmane and almost prophetic in the light of the October bog skide cascading
down the moumtain blocking roads and bridges and polluting}the rivers, Deespite s.
152(3) requiring the authority to issue the waming as soon as may be but not later
than six weeks after receipt of the representation, the planning section seems 1o have
ignored the duty imposed by ss. 152 and 153 which requires fhat as soon as may be
after the issue of & warning letter under s, 152, the planning awthority shall make such
investigation as it considers necessary to enable it to make a decision on whether to
issue an enforcement notice. This should have been done expaditiously with the
-objective that the planning authority ensures that the decision whether to issne an

enforcement notice should be taken within twelve weeks of the issue of a warning
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letter. Furthermore the decision mede by the plarming authority wnder subs. (1)
including the reasons for it, shall be entared by the amthority in the register, It seems

sqlf evidert that the ignoring of the requirements of the lepislature with regard to

e e e

recording such decisions inthe register has again led to a firther dereliction of duty

e e,

on the part of the planning authority. One cannot but be sympathetic to planning
e e ———
officials who have to cope with representations from public representatives which
st often be pressurising and #ime consuming and in certain Eutopem countries
would be forbidden by law, as interfering with planning due process. However it
suffices to say that if an investigation had taken place then perhaps both the
respandent and the developer would have reacted by ensuring that there was
compliance with the planning permiission and each of the conditions thereunder, and
also pitention might have been drawn to the quastion of safety in respect of the work

methods, No apology or explanatio faiture which

negated the point of the legislation passed by the Oireachtas, Perhaps this is a matter

for coﬁ:mem and cogts.
“Wm&, 2004 rs Derrybrien landslids, Mr. Colling wrote
again to the Enforcement Officer reminding bim that it was his understanding
unauthorised development bad taken place on and adjacent to the windfarm site at
Derrybrien. He formally requested the enforcement officer wnder s, 151 of the
Planning and Developmant Act, 2000 urgently to implement the law according to the
Act. He wrote that among the issues of concem to him are quarrying, blasting with
explosives, site compound, entry exit roadway, drainage and water quality
monitoring, changes to roadways control bouss or turbine location and the control of

excavated material from turbine bases. He enclosed copies of previons .

correspondence. This letter was dated about s months after the bog shide and me
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would have thougit that mention of quanrying, blasting with explosives and concem '
about the control of excavated material from turbine bases would all heve stinmlated
action. By letter dated 16™ July, 2004 the enforcement section acknowledged two
letters from the applicant’s solicitor and these are dated 8% March, 2004 and 20® Tuly,
2003, From Matin Collins there is reference to a previous reply dated 26™ March,
2004 and that was a reply from the law agent which did not address any of the issues
raised by Mr. Collins in his letter dated 29™ July, 2003. This raised serious issues in
respect of concems, which the applicant’s solicitor poinfed out were unforhmately
justified by the subsequent events invelving two landslides at the sits. He noted that
the response from the enforcement seition came almost ayear sfier M. Collins® letter
and some eight months afier the landslide had occurred. The solicitor complained
ebout the extreme delay and the faiture to address in any substantive way the issues
raised by Mr. Collins and pointed out that such responses as had been given were
seriously inadequate. The respondents’ letter dated 16™ July, 2004 referred to
“g.  Condition No. 9 of planning register reference No. 02/3560 which
dealt with the requirements of a survey of hen harriers. Agresment in relation
to this candition was conveyed to the developer by le:ttex dated 11 September,
2003,
h. The question of dealing with excavaled material is a matter for the
developer and the contractor,
L Condition No. 10 of planning register reference $7/3470, Condition
No. 10 0f 97/3651 and Condition No. 13 of 02/3500 dea! with archasologicai
Tequirements inchiding the employment of a suitably qualified archaeologist.
Agreemant on these conditions has been conveyed to the developer. dated 13"

September, 2003.”
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I have selecied these three items as throwing light on the enforcerment
section’s attitude to compliance with the Enforcement provisions in ss, 152 and 153
and 1 quote the comments on items on g, h and § made by the applicant’s solicitor in
hig letter dated 20% July, 2004 {o the plarming enforcement section -

“{g) We note that you entered into your agreement with the developer
on this matter on the 11" September, 2003 long after works had
commenced, Given that this was a pre development requitement ymll
might please explain how this satisfies the requirements of the
planning permission.
(h) This response is completely inadequate.
1. Condition 3 of the permission $7/3470 imposes an obligation
on the contractor and developer to dispose of excavated material by
way of agreemert with the County Council The County Couneil are
not eatitled to ignore this planning permission granted by An Bord

. Pleanila or the conditions of same. Please furnish us with a copy of
the disposal agreernent entered into pursuant to this condition and
confirm what arrangements have been made by the Council to moniter
performancs of this agreement.
2, The statement contained in the letter is clearly completely
unacceptable in the light of the land slide which has ocourred. The
material produced from the land slide is in a different category and it is
not catered for at all in the planhing permission. Accordingly any
interference with such materials such as burying it, removing it or
otherwise is.clearly 2 concern of the Counecil under the statutory

obligation. We would expect that the County Council or their
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appoited ezperts would have formally examined the landslide
materisl, considered hc;w to deal with it and issued directions to the
developer and/or contractor in this regard. Obviously on foot of such
directions, arrangements should have been put in place to ensure
compliance with same and we will require to know the position as &
matter of urgency. As the Council are aware, we are p;esenﬂy
awaiting our sspert report with regard fo the bog slide and the
consequences thereof, We believe that it would be appropriate that our
expert’s views would bs taken into account in respect of the dealing
with the excavated material and the materials produced by the land
slide and we await hearing from you with confiymation that the
Council will take those issues into account in Gue course,
(i) In view of the terms of this reply it would appear that the
developerfeontractor has not complied with the terms of the planning
permission in relation to this pre development condition either.
The Council were notified in July 2003 that work had commanced on
site and yet they only reached agresment with; the developer/contractor
in September 2003, it would appear to us that further investigations by
an archaeclogist are required post land slide. The situation reguires
that the site would be investigated again and you might confirmn that
this has occurred and what steps the Council have taken to monitor
this.”
0
By letter dated 18% August, 20?4#113 applicant’s solicitor again wrote to the
enforcement section expressing surprise that they had received no response:

whatsoever to the detailed correspondence and pointed out that the current works
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being carried out fo1 the installation of a sub station vas unauthorised and requesting
that the respondent would revert in accordance with the terms of the Plapming Acts
with regard to these unauthorised works within the time period specified by the
Planming Acts. By further lofter dated 20 September, 2004 the applicant’s solicitor
wrote that there had heen ongoing operations and expressing concem that such effort
would be made 10 reconmuence work at the wind farm site without the planning issues
raised having besn sufficiently resolved and sxpressing coCETD that despite ihe lapse
of time no substantive response had been received to theit correspontence. Furiher
letters of reminder were sent ot 11% November, 2004 and on 2™ Noveraber, 2004
extrome cOnCErn Was expressed that notwithstanding the serious issue raiged in the
etter dated 2™ July, 2004 00 response whatsoever ad been received to same.
Fusther letters were seat ol 4™ January, 2005 and 26th January, 2005, 14" Febmary,
2005, 1% March, 2005, 31% March, 2005,in particular Warting that the letter would be
produced in Cowtinan spplicution to fix the respondent with all or periion of the
costs mcmed.Mw hag been suffigiently
d_axmnstrated for the purpose of desaling with the question of costs of th.i;i %

required, & the same time as dealing with the costs in respedct of other moTe
ired, g BeSATF 4 e { g

contentions issues.
o
One fither letter dated 13 fuma; 2005, in this correspondence is worlhy of
note; the applicant’s solicitors wrote to the respondent by letter dated 137 Jume, 2005
te: planning permissions &7/3470 and 03/5642 extension of time granted under
referance Mo, 05/317 a8 follows:-
“Dear Hirs,
We refer to previous gorrespondence in relation to this mattet and in

particular owr leter of the 23 uilt. to which we do siot pppear fo bave
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received any reply. The issves raised in that comespondence ate issues
of the utmost seriousness and gravity and require s immediste
reSponse

We Farther note that on inspection of the planning file in relation to
this matter that same does not appear 1o have been considered in
accordanca with 5. 42(3) of the Planning and Development Act, 2000.
Specifically in this regard the local authority does not appeas io have
addressed the issue as to whether the circumstances which arose in the
issue were owiside the control of the person carrying out the
development. Given that Gatway County Council have prosecuied the
developers for causing the land ghide it is abundantly clear that they
have failed to consider the application for an extension of time n
sccordance with the requireraents of the Act.

Under the circumstances it appears 10 us that the extension of time
granted was granted ultra vires and will require to be judicially
reviewed. Unless we hear from you within seven days with an
immediate response fo all of the matters raised in our correspondence
we have no option but to institute such proceedings without further
notice fo you

Yours faithfully.

VP, Shields and Son”.

1t does seem. strange and ironic that the local authority has prosecuted the
-—-_....._,_,,__.---*"_"—""—' e

developer for cansing the land slide, yet itis abundantly clear that they have faited to

PRS-

consider the application for an extension of time in ac

cordance with the requitements - ... ..
e memea m e mee e mee BS Ml gl s Ameen T ..—m-"""w ......
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of the Act, pamely “ss to whether the circumstances of the canse of the Tand sfide..

e

Two cases are instructive about such planning matters.

Tn Henry Boot Homhes Ltd v Bassetlaw District Council [2002] All ER (D)
421 some comments are helpful in respect of the nature of planning law
reflecting the fact that third partics and the public generally may have
interests in any decisiion. For example, the interests of third parties and
the public in such matters greatly reduced the potential for a legitimate
expectation to arise, perhaps from discussions between the developer and
plaming officials, and there is 8 warning that any expectation that works
carried out would be treated as a lawful implementation of an outline
permission could not have been legitimate as this was a legal matier to be
determined in the last resort by the Courts.

Whitley & Sons v Secretary of State for Wales and Chwyd County
Council [1992] JPL 836 is authority for the proposition {hat enforcement
action can be taken against a development which failed to comply with
conditions attached to a planning permission and which was unlawful as
it did not constitute the development anthorised by the planning
permission, However on the basis of the factual case that the approval of
the Secretary of State to a scheme of working had been obtained before

- the enforceinent notice had been served, the application for appmvﬂ had

been made before the time limit expired and the time limit for taking
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ESH INTERKATIONAL

Stephen Couet, 18/21 St. Stephen’s Green, Dublin 2, Ireland.
Telephone ; +353-1-703 8000, Fax: +333-1-676 4400. Telex: 30691 ESBC E!

MEMORANDUM

To: Ascon From : Pierce J. Kirby
Kiil Construction Manager
Co. Wildare Fax Ref. No.:  03k13
File Ref: PO378015
Att: Bernard Murply/ Telelfax: 33317037185
John Murphy Telephone: 3331 7038255
Tdephone: (45877098 E —mail: pierce.kirby@esbiie
. Telefax: 045877799
- :
Date: 1™ June 2003 No.-of Sheets: -(including this cover sheet) ¥ 12
Project: Gort Wind Farm
Subject : Civil Works Contract
Bernard/John,
Further to our meeting this morning, herewith as requestew a copy of the
Felling Agreement — Coillte/Gort Wind Farms.
Wt winning road making materials from borrow pits discovered within the site
boundary excluding the turbarry area, we confirm that the civil contractor can develop
these borrow pits subject to notifying ESBI Engineering’s site management and
forwarding location details of these pits in advance.
SOy
% -ﬁ

Yours sincerely,
.Z-//éf;:é:f
Pierce%ﬁirby
Construction Manager, Aertech Projects

Ce: Con Sheahan , Chief Civil Consultant
Ken‘Boyne, Project Manager

nSAf Power, Civil & Environnental Engineering &
T Stephen Court, -18/21 SL.-Stephen's Greén, Dublin 2, reland. ]
Telephane +353-1-7038000 Fax: +353-1-6764400

L& EH 180 2001 HSAL Reg. Mo, MG34



DERRYBRIEN WINDFARM | CIVIL TENDER D_OCUMENT 01

3. Site Information.

31 Main Wind farm Site and Construction Compound Details.

The wind farm will be built-on the Site whose location is iflustrated on Figures 1 and
2, and whose léycﬁt‘is'descﬁbed on Figure 3. '

The site is mountainous and very isolated; bog tand with intense tree planting over much of
the area, the surface is waterlogged and very difficult to traverse on foot.

Any trees that interfere with the construction and operation of the wind farm will be felled or
lopped by an approved timber-felling contractor in good time in advance of the civil works
commencing. ‘

31.1 Safety Information.

Under no circumstances shall any fire be lit within the Site, with the exception of proprietary
gas stoves, which shall be attended at all times, when lit.

The Project Supervisor shall be responsible for all safety matters on Site, and shall ensure that
all personnel who waork on the Site are given a safety induction prior to copmmencing work.

Any contractor required to fell or lop trees during the construction of the wind farm shall hold
a valid tree-felling license. :
3.1.2 Known Hazards.

Existing mobile telephone mast and supporting power generation 18 located with in-the eastemn
third of the site.

The site is isolated and the terrain is difficult, exposed and water logged.

3.2 Access to the Site

Access to the Site by any personnel must be by prior arrangement with the Project Supervisor.

3.2.1 Safety Information.

The site is isolated and the terrain is difficult and exposed and access must niot be undertaken
by‘smgle-individuals,-but in groups of two-or more.

The terrain is difficult and exposed and individuals who wish to access the site should have
the appropriate saféty equipment

‘50



== " -DERRYBRIEN WINDFARM 'CIVIL TENDER DOCUMENT 01

o

DERRYBRIEN WINDFARM. CO. GALWAY.

CIVIL WORKS TENDER DOCUMENTS

8. SECTION

SITE INVESTIGATION REPORT

1t shouid be r;otad that this site investigation répart was undertaken January 2002, the turbine
arrangements has since been modified with some turbines being relocated, such that the information
contained with in this report may not be reflect the prevailing ground conditions for these specific
turbines.

The information provided on the tender drawings with regard to these modified turbirie locations and
the associated ground conditions are to take precedence.

62
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General

2 T ESBI stated that they reguired 2 ump sum fixed price for the
civit  works and that no variations of exiras would be
contemptated

42 | Planning pem‘\ssi’o"n for Phases tand H (T1—T46) will tapse OR

0™ October 2003, 50% of Civil Works for Phases ! and 1t must
| pe complete by this date (i.e 24 hases)

Ascon pricé hasnat-inc\uded for pile foundations of for larger
typa-founda‘dons to counteract puoyancy effects.

1.3

Ascon had envisaged 30 M wide corridor of trees to be felled,
subsequent felliing when roads constructed, more detalind site
investigation was also envisaged.

1.4

Formation‘i'evel of foundation wil be 3.5 m below ground level {0
meet planning requ':rement of hub height not exceeding 73 m.

1.5

16 |DrEsc Farrell has visited the site and is confident that floating

rodds are feasible on sile

£SBI outlined that bog burs“t'had'occurred-atnearby Sonnagh
Old, Ascon foinve tigate if thisis a,potent‘tal probiem at
Derrybrieft.

17

removal of r'tSk'from‘tiantract discussed, Ascon nad not
env‘isaged-removak of Clause 12 (other than for on site road
construction and winning of stone on site). E£SBI advised that if
additional costs aré required they should-be included to gater for
unforeseen ground conditions at the turbine locations (ref. Piling
etc)

5B further stated that all risks associated with ground :
conditions, roads, foundations etc resige with the Contractor and
shall be deemed to be incluged in the lump sUIM price.

o
Ascon price nad-assumed stall gate of 3% March 2003, Ascon
now to-look atstart gate of 06" May 2003
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Michael Punch
& Partners

CONSULTING ENGINEERS

Liwgrax
97 Henry Street, Limerick.
Tel: 061 313 877 Fax: 061 319 o7t

Plannino loe DusLIy
‘ e ,OﬂlCL . MPP House, Glenageary Business Park, Co Dublin.
Ga[“’ﬂy (,OUIII}’ Council Tel: o1 235 2980 Fax: o1 235 2983
PO Box No. 27, County Hall S0
¥ E NIB Building, Stephen Street, Sligo.
spe alwa
I ISP Hill Gz Y Tel: o071 50 551 Fax: o711 50 788
’ Cark
armgldel Road, Sundays Well, Cork
07.06.02 011188/RT Binetile
Date Our reference Reply to

Dear Sir / Madam

Following the execution of ground investigation works at the site of the akgve-dCvelopment, we enclose
copy of the Archaeologists Report for your information.

Yo rs )smcerely

M@% &H

Robert Tackaberry
Michael Punch & Pariners

s

o
Y I

: i’..;‘w?

B

email: imaricl@mpp.ie = doblinGmapie o sligo@mpp.ic * cork@mop.ie _wehsite: [ R R B o

Direetors: Mj Punch = JF Murphy = JK Ciancy . PE Haniey . TH Cesgrove - ;M Poliock = M| Heffernan « [P Ryan Michael Punch & Partners Ltd

TM Shoohan & Ascariate Diemcfne—. 57 0.



psed wind turbine development at Derrybrien, Co. Galway

gus Energy Ltd, c/o Michael Punch & Partners, Consulting Engineers, 97 Henry
Street, Limerick

Galway County Council Planning Ref. No. 97/3470
Archaeological Report
Excavation licence No 01E0763

Kenneth Wiggins

The site

9 The location of the development is in the townland of Derrybrien North, on the top of the
highest peak of the Slieve Aughty mountain range, an area of about 4.5km (east-west) by
2.5km (north-south), ca 10.5km south of Loughrea, and ca 13km east of Gort, Co.
Galway (National Grid ref. between 15700/20400 and 16100/20600) (F ig. 1). This upland
landscape is monotonous blanket-bog, partially reforested (Plates 1 and 2).

The development

T e

The development relates to the construction of a wind turbine plant, with forty-six
individual wind turbines proposed in all (F ig. 2). The facility is to be spread across the
4) Cashlaundlahan peak, between the 300m contour and its 365m summit. Access is by
means of a bog road which serves a television mast on the site, extending east from a

minor road linking the R353 Gort road and the R351 Loughrea road.

Condition No 9 of the schedule to Galway County Council’s planning permission No
97/3470 states as follows: (i) A competent archaeologist shall be retained on site by the
developer at his own expense during excavation work; (i1} In the event of any remains of

archaeological or historical interest being discovered on the site during the course of the

proposed works the developer/applicant shall immediately inform the Planning
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rity/Office of Public Works; (iii) Works affecting these remains shall cease

7) amediately and shall not recommence until the Planning Authority agrees in writing;

f ‘(iv) A competent archaeologist, nominated by ifs representative by the Office of Pubtic

Works, shall be facilitated in carrying out an archaeological investigation of the site if the

Planning Authority so decides. The costs of the investigation shall be borne by the

developer’.

This report does not cover actual construction work relating the wind turbines, which has
yet to take place, but concerns the archaeological monitoring of the 1nvest1 gation by
mechanical excavator of a number of the sites proposed for the turblnes Atthe
commencement of work twenty-nine of the forty-six turbine sites were to be investigated
by means of mechanical excavation, but due 'to the adverse conditions of the terrain, only
eight of the sites could be tested this way, and the pre-development investigations were
completed by means of hand auger, which did not require archaeological monitoring. The

digging of the eight test-pits was undertaken over a two-day period, September 256"

2001.

Archaeological background

The townland of Derrybrien North belongs to the parish of Killeenadeema, in the barony
of Loughrea. The relevant sheet (No. 124) of Recorded Monuments for County Galway
(National Monuments Division, Duchas 1997) contains a total of just three 'archaeological
sites. These are GA 124-002 in the townland of Cullenagh (to the east of the proposed
development), which is a standing stone; GA 124-004 in Derrybrien East, an enclosure;
and GA 124-005 also in Derrybrien East, which is a graveyard. The last two sites are
actually to the south of the mountain, near the village of Derrybrien, just south of the
R535 between Gort and Portumna (Fig. 2). There are no known archaeological sites

within the limits of the proposed development.
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)/ The digging of the investigation pits was directed by Mr Jim Clancy of Irish Geotechnical

Services Ltd. The eight excavated trial pits were located in the eastern half of the site and
were numbered as follows: Nos 30, 32, 34, 36,41, 42,43, 44 (Fig. 2). An Hitachi EX100
digger with a 3-foot bucket was used throughout.

No. 30 measured 2.3m in length (east-west) by 1.10m in width {(north-south) by up to
2.7m deep. The sectional profile consisted of 1.3m of peat over a layer of pale grey silty

clay ca 40cm thick over basal pinkish sediment up to ca 60cm thick. The cutting was not
bottomed (Plate 3).

No. 32 measured 2.5m (east-west) by 1.1m (north-south) by up to 2.5m deep. The section
below the sod consisted of 1.7m of blanket bog over 30cm of pale grey mud over 80cm
of pinkish silty clay.

No. 34 measured 2.3m (north-south) by 1.1m (east-west) by up to 2.3m deep. The section
was 2m of very soft blanket bog over 20-30cm of mid brown sandy sediment deposited
on the surface of the natural rock (Plate 4).

No. 36 measured 2.2m (north-south) by 1.1m (east-west) by up to 3.2m deep. The section
was 20cm of black sod over 1.8m of brown bog over ca 30cm of pale grey mud over ca
50cm of basal pinkish sediment (Plate 5).

No. 41 measured 4.1m (east-west) by 1.1m (north-south) by 3m deep. The section

consisted only of waterlogged peat, which was not bottomed (Plate 6).

No. 42 measured 4.6m (east-west) by 1.1m (north-south) by 2.7m deep. The section was
30cm of blackish sod over very soft peat 2.4m thick over pale grey silty mud. The cutting

was not bottomed,

%



4 measured 2m in length (east-west) by 1.1m (north-south) by 1.45m deep. The

vy layer was very soft waterlogged peat which was too loose for further excavation.

No. 44 was aligned NW-—SE and measured 2.3m by 1.1m by 2.2m deep. The cutting’s

only layer was soft, waterlogged dark brown peat.

. Excavation in the eastern half of the site was discontinued as the jelly-like movement of
the ground under the weight of the machine rendered further digging unsafe. Excavation
in the western half of the site was attempted, but the area was covered in dense ranks of

fir trees, which made it impossible for the machine to reach the testing sites, and work
was abandoned altogether.

Conclusion

Although there are to be forty-six wind turbines constructed at Derrybrien North in total

and although permission was granted to investigate twenty-nine of the sites, in the end

¥

only eight machine-cut pits were dug within the limits of the development. These reveal
the extent and nature of the blanket-bog on the mountain, but no archaeological features,

such as buried field walls, or artifacts were exposed. As Condition No. 9 of the schedule

L

to the planning permission specifies that an archaeologist must be retained by the
developer for the duration of excavation works, any further ground disturbance on the
site, whether in the form of investigations by mechanical excavator, the making of
foundations for the construction of the wind turbines, trenching for services and so on,
must be monitored by a suitably qualified archaeologist licensed by the National

Monuments Division of Diéchas the Heritage Service.

Kenneth Wiggins BA MPhil MIAI  Consultant Archaeologist
17 Vartry Close, Raheen, Co. Limerick December 2001
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Fig. 1 Location of the site of the proposed development on top of
Cashlaundrumlahan, Sheve Aughty Mountains, Derrybrien, Co. Galway
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Duchas The Heritage Servige

o 7

&
#r ref: Plan98

The Secretary,

Galway County Council,
D 0. Box No. 27,
Liosban Retail Centre,
Tuam Road,

Galway.

Dear Sir‘Madam,

Piarning & Development Section
GALWAY COUNTY COUNCIL

A5 3 ﬁ’kgeunnai\’éismnta 2

= -r“g;'e‘ P R LY -
#rv -3 ¥ bAaFadhdlng

A
51 Faiche Stiabhna

3aile Atha Cliath
13 MAR 19T AT G2

. ,_l"

National Parks &
Wildtife

51 St. Stephen’s Green
Dublin 2

Iretand

Tel. +353 1 661 3111
LoCali 1890 321 421

Fax +353 1 662 02583
e-mail duchas@indigo.ie

Re: Planning application No. 97/3470 for permission for a wind farm with 23 wind turbines,

service roadways, control house an

Derrybrien West, Co. Galway - Saorgus Energy Ltd.

Planning application No. 97/3652 for permissi

service roadways, control house and anemometer mast at Derrybrien North, Co. Galway

Saorgus Energy Ltd.

[ refer to your letters of 9th February, 1998 regarding the above mentioned applications.

The information provided in the EIS for these proposals

d anemometer mast at Boleyneendorrish and

on for a wind farm with 23 wind turbines,

was insufficient to allow for a proper

assessment of the potential impacts of these developments on the nearby Lough Cutra Special
Protection Area (SPA), for the protection of wild birds and their habitat, and on candidate Special
Area of Conservation (SAC) No. 252, Coole-Garryland Complex.

There are potential negative impacts on these sites from
entering the catchment of these lakes. More specific information regar
avoid siltation impacts is required.

Peat silt poses a threat to flora and fauna in the streams and rivers \
developments. They should be che
Mussel, a species which is protecte

5 of the EU Habitats Directive.

peat silt emanating from the works and
ding mitigation measures 10

n the catchment of these

cked for Margaratifera margaratifera, the Freshwater Pearl

d under the Wildlife Act, 1976 and which is also listed on Annex

We also require information regarding birds of prey, in particular Hen Harriers, in order to allow for
a proper assessment of the potential impacts of these proposals on important EU Bird Directive

Species., this to include more information on

Until this information is received we will not be in a position.to-

Yours sincerely,

]
,/9,—\ g P
' .,\ n: b 3 ':_,_r-..

Patrick Whate

National Parks and Wildlife
11th March, 1998.

2

SR S

ST

breeding versus migrafory birds.

cotiifAEnt on these proposals.

ey L, 2
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An Roinn Ealajon, Oidhreachta, Gagltechta agus Oifegn  Department of Arts, Heritage, Geaeltachtand the Is!
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An Roinn Eataion, Oldhreachta, Rancde na nlarratas Forbartha 7 Plés Ely, Baile Atsa Cliath 2, Hire
Gaeltachta agus Olledn Deveiopment Applications Snriion 7 Ty Place | Dublin 2, refand
Depariment of Arts, Heritage,

Gaeltacht and the Islands TetlealGn #3573 1 947 3000

Dichas Facsu‘lfl-n_h.i.f +352 1678 8116

P— . Glzo Aitidli 1890 575 847

The Herltage Service £-mail devapps@ealga.ic
Webh  wyewheritageirelandlie

Your Relt PL (7. 122803

Qur Ref: DAS-2000-GA-GA-00/4581

Secretary

An Bord Pleandla

Floor 3, Block 6

Trish Life Centre

Lower Abbey Street

Dublin 1

Re: Planning Application Reg. Ref. No. 00/4381 for an extension to Derrybrien wind farm

consisting of 25 mast turbines, service roadways, transformer compounds and anemometry
masi. and {o increase the permitted !1W%igl1t- of.46 turbines 10 60m and extend the
permitted blade fength of these turbinesilo 30m at Toormacncvin, Bon ybrien and
Derrybricn North, Co. Galway - Saorgu$ Encrgy Lid. '

Dear Sir/Madam, : R

!
:
H
vy
I

e

We refer to the Board's fetter of 24 April 2001, and enclosures, refarding the above-proposed
development. Due to a large increase in the nﬁmbcr of planning and development refer}ais WE Were

I

not in a position to meet your deadline and trusf thatiour submission will be considered b%/ the Board.

SEsy

Pag” M -

This Department had concerns, from the point iew of nature conservation in‘t_kléf area of the
proposed development, with what is considered to be deficiencies in the Environmeatal Impact
Assessinent (ELA) submitted for the proposal. At the time of the application the Council had already

made ils decision before we were in a position 1o convey these to them. We therefore now wish 1o
make the following commeants.

While the EIA identifies the site as being suitable for Meriin and Hen Harriers, no survey was carried
out to determine the presence of breeding birds. This is 2 significant deficiency and without it we
cannol adequately judge the impact of the development on these birds. Both of these species are
Histed in Annex § of EU Dhds Dirveiive (Couucil Directive 79403 EET o the conservanion of wild
birds). A survey of Hen Harriers is considered 1o be of particular importance since therc is suitable
habitat in the vicinity and as the Slicve Aughties are known to be a stronghold for the species.

In arder to protect Annexed bird species and their habitats it is considered necessary that further work
on breeding raptors, be carried out during breeding season (Summer 2002). Until a complete survey
of the area for breeding birds, using standard methodologies employed in the Hen Harrier Survey
1998/99, has been carried out and assessed by this Department we are unable to determine the extent
of the impact of the proposed development on the protected birds,

Yours faithfully,

-1 -
s
¢ //
. /{@Mwi/ 2

Jodnna Modzelewska
Development Applications Section
20 September 2001
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V.P.SHIELDS & SON

solicitors
email: dan@vpshiclds.ie

Our Ref: DIS/DW/ACT0010001
Your Ref: DIS/ACT0010001
Please Reply io our Lmiéhfé@ office

Date: 02 February 2005
Martin Collins
Derrybrien
Loughrea
Co. Galway

Re: Derrybrien Development Co-operative Society

Dear Martin,

We refer to previous correspondence and enclose herewith copy letter and report
received on even date from ESB Legal Services for your attention.

We would be obliged if you would contact the writer herein at your earliest and kind
convenience, |

Yours sincerely

I N e
/ ; T

i =, -

]
L1

Fnc

Commercial Law




Electricity Supply Board

27 Lower Fitzwilliam Street, Dublin 2, Ireland. .

27 Sréid MacLiam lochiair, Bajle Atha Cliath 2, Eira.

DDE Box No. 212 Phone: 353.1-676 5831 / 677 1821 Fax Litigation: 363-1-702 7959 Webshe: www.esh.ig

Your Ref:
BrdieL/
ACTO0010001
AW
31* January 2005
V.P. Shields & Son,
Solicitors,
Westbridge,
Loghrea,
Co. Galway.

Re: Your Clients: Derrybrien Development Co-Operative Society Ltd,

Dear Sirs,

I'enclose letter from Hibernian Windpower to your Client dated 25™ January 2005. 1
would be obliged if you would forward same to your Client as soon as ever possible.

Yours faithfully,

// Annelie Walsh
SOLICITOR

Enel.
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E inic@hibsrdianwindpowanie

W owww hibgrinnwindpowerie

The Secretary 25 January 2005
Derrybrien Co-Operative Soclety Ltd

Derrybrien
Co Galway
Peat Slip Rehabilitation
Environmental Impact Assessment - Consultation Report
A Chara

Gort Wind Farms Limited is planning to carry out rehabilitation works at the site of a peat slip
close to Derrybrien Wind Farm, Co. Galway.

it is intended that an application for planning permission in connection with the proposal be
lodged with Galway County Council in the near future and that an application for a waste ficence
be lodged with the Environmentat Protection Agency at the same time.

An Environmental Impact Assessment (EIA) wili be undertaken in connection with the proposal
and an Environmental Impact Statement (E1S) will accompany the applications.

ESB International has begn retained to prepare the EIS and | enclose their Consultation Report in
connection with the EIA for the works.

The Report identifies the key issues as they see them.

The purpose of this Consuitation Report is to outline the overall approach, provide a focus for the
environmental assessment by identifying the key issues of relevance and to egres the scope and
approach. As such, the brief document is intended fo provide a means for consultation by

informing various organisations of the proposal, thereby providing an eary opportunity o submit
comments or observations relevant to the preparation of the EIS.

Yours faithfuliy

EShLr s

Harry Harbison

Hibernian Wind Power
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1. INTRODUCTION

Gort Windfarms Limited is planning to undertake works near Derrybrien Wind Farm,
Co. Galway in connection with rehabilitation at various locations along the route of g
peat slip that occurrad in October 2003,

The peat slip area is located at Black Road at a distance of approximately 10 km from
the village of Derrybrien. Black Road is accessed from the R353 Regional Road,

which originates near Portumna and runs through the village of Derrybrien to join the
N66 Loughrea - Gort National Secondary Road near Gort.

The area appears on Ordinance Survey Discavery Series (1: 50,000) map No. 52.

Prefiminary proposals are that the displaced peat will be removed and spread as a
thin tayer on adjacent lands.

It is intended to submit an application for full planning permission to Galway County
Council in connection with the works in the near future. An application to the
Environmental Protection Agency for a Waste Licence will be made simultaneously.

Engineering consultant ESB international has been retained to provide planning
consultancy services in relation to the project.

2, SCOPING

Central to the feasibility of the proposed works will be an assessment of the

' significant environmental effects likely to arise during the works and thereafter,
identification of suitable mitigation measures is recognised as being a key issue,
since by incorporating these in the design any significant potential impacts can be
minirmised.

:
£
1
:
H

The environmental impacts of the proposal will be set down in a written report, the
Environmental Impact Statement (EIS), which will accompany an applications for
planning permission and a Waste Licence.

* The contents and format of the EIS will reflect the Environmental Protection Agency'’s
Advice Note on Current Practice (in the preparation of Environmental impact
Statements) and the Guidelines on the Information to be Contained in Environmental
Impact Statements.

Based on the above requirements, the EIS will be organised to provide a description
of the proposed development and the existing environment, an assessment of the
environmental impacts arising from the proposal and the measures o mitigate
adverse impacts.

3. BACKGROUND

The peat sfip occurred near the southern boundary of Denybrien Wind Farm, a

development by Gort Windfarms Limited in the townland of Derrybrien Morth, Co.
Galway, on the evening of 16" October 2003.

The peat slip involved disturbance and partial displacement of a large amount of peat
and forest debris. Following heavy rainfall on the 20™ and 30" of October the slip

mass re-mobilised before emergency stabilisation measures were substantially
undarway.

January 2005 ' ) 1/9 ESE International
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The main physical impact of the peat slip in the vicinity of the site was the
accumulation of the mobilised peat, which occurred predominantly on Coillte owned
lands below the Derrybrien Wind Fdrm site near Black Road bridge. Peat also
accumulated between the Black Road bridge and the Flaggy Bridge on the R353 in
afforested lands owned by Coilite.

A number of dams were built in an affort to minimise the impact of the peat slide and .
to ensure the safety of nearby lands and the local population. Construction of two
barrages downstream of Black Road bridge formed part of the smergency respanse
in the aftermath of the peat slip to stem the flow of peat and to prevent further
slippages. These dams have remained in place for safety reasons.

However, peat has built up behind some of these dams and surveying work has
indicated that the depth of this peat build-up exceeds 2 m in some instances.

An area of lands above the Black Road bridge and an access road at Black Road
bridge leading to a farmhouse were also affected by accumulation of the mobilised
peat. '

From a fisheries/aquatic point of view, the peat that has accumulated is a potential
saurce of pollution that needs to be contained. Any large episode of precipitation may
mobilise peat into the watercourse leading to the Owendalulleegh River and result in
elevated suspended solid loadings, which is detrimental to all aquatic life and stream
hahitats. :

The presence of the accumulated peat prevenis the natural streamside vegetation
-from re-establishing. Whife removal of peat to aid recovery of the terrestrial habitats is
of lesser importance than the other considerations, it is an integrai part of restoring
the locat ecosystem.

4. PROPOSAL

Description

- The main aims of the rehabilitation activities inciude:

*  Ensure safety of the area and ensure that all reasonable steps are taken to
prevent further peat slippage in the area.

*  Ensure that no hazards remain in the wider countryside as a result of the peat
slip.

¢ Restore wildlife habitats of ecological importance, including the river system, in
the area that has been affected by the peat slip.

The proposed works involve removing the displaced peat from a number of locations

that include the foliowing:

»  Upstream of Black Road bridge

. Upstream of dam BD4, the first of the two dams south of Black Road bridge
*  Upstream of dam BDS5, the second of the two dams south of Black Road bridge

It is currently envisaged that the material removed will be deposited to rehabilitate
land that is currently afforested and adjoins the Black Road bridge area. The peat will
be excavated by suitable -excavators and loaded into trucks that will transport the

January 2005 , 2/9 ESB International
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material to the deposition site where it will be spread as a thin layer by earth-moving
plant.

It is anticipated that the vast majority of the works, including transportation of the

excavated peat, will be undertaken within the confines of the site and that significant
travelling on the pubiic road will not be required.

A key obijective of the work will be to ensure stability along the area of the peat slip,
which in turn will create a stable ecolagical environment. The aim of the works will be
to restore a semi-natural habitat along the major part of the peat slip and remaval of

the peat will allow re-establishment of the natural course of the watercourse [eading
from the wind farm site to the Owendalulieegh River

Overall, the restoration work in the area of the peat slip is expacted to have a positive
impact,

No additional services, e.g. water, sewerage, disposal, electricity, telecoms, or
developments, e.g. roads, power lines, pipelines, are required for the project. No

developments that are likely to occur as a consequence of the proposal have been
identified.

There are no known existing or pianned developments with which the proposal could
have cumulative effects.

Implementation & Safety

Best ecological practice will be implemented at all stages and a key consideration in
decision-making will be future ecological value.

Peat spreading areas will be selected carefully, with the preference being for clear

felled forestry lands where peat deposition will enhance the ecological value of the
fands.

The necessary drainage arrangements, i.e. setflement ponds, silt traps, etc. will be an
integral part of the works, at both the peat excavations and the deposition areas. This
will ensure that siltation of the local watercourse does not acour,

All works will be undertaken by experienced and qualified personﬁgl. The highast
standards of safety will be maintained and afl relevant legislation will be fully adhered
to during all activities.

The implementation of recognised best safety practice will be used so as to minimise
any risks that might be associated with the works.

5. APPROACH TO ENVIRONMENTAL ASSESSMENT

The EIS will provide a comprehensive examination of alj aspects of the proposed
warks and their effects on the receiving environment. At the outset, the need for and
objectives of the proposal will be explained.

The nature and location of the proposed works dictates the environmental issues that
will be of most significance in the assessment process. Emphasis will be piaced on
identification of key issues and the identified potential major impacts will be given
detailed examination.

The description of the proposal and the description of the existing environment are
the two factual foundations upon which the environmental assessment will be made.

January 2005 ] 3/9 . ESE Intarnational
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An accurate description of the proposed works and the relevant aspects of t-he

existing environmant is necessary to predict the fikely significant impacts of the
proposal.

In consideration of potential impacts, issues that will be examined o include

descriptions of the existing environment, assessment of impacts and mitigation
measures,

Particular attention in respect of all aspects of the proposal will be paid to the
necessity for monitoring during both the execution of the warks and thereafter.

6. ENVIRONMENTAL IMPACT STATEMENT

An indicative contents, which is neither a sequence of preseniation nor a hierarchy of
importance, for the Environmental impact Statement is as follows:

Non-Technical Summary

A Non -Technical Summary will be prepared within which the information prasented in
the main EiS, as set out below, will be condensed and summarised ip non-technical
language.

introduction

Relevant legislative instruments relating to the proposal will be identified, as well asg
relevant guidelines. The methodology employed will be described and the personnel
involved in the EIS and details of the consuitations undertaken as part of the
assessment will be outlined.

Description of Project

The tocation, extent and features of the site will be described, including proximity to
habitation, the presence of any significant topographic features and land use in the
vicinity,

" Attention will be paid to the realistic and genuine alternatives to thg proposal and
issues examined in selecting the deposition site will be highiighted. The main

enviranmental effects of the alternatives compared with those of the proposal will be
evaluated.

The quantity, type and significance of materials excavated and deposited will ha
outlined. The dimensions and layout of the deposition site will be addressed and the
final profile of the site will be described. The extent of any necessary access tracks
within the site will be considered, as will perimeter security / control / access.

Other issues to be addressed will include duration and phasing, site preparation,
machinery and plant, and traffic.

Human Beings

Issues for consideration will include nuisances and any potential impacts on
residential amenity. Proposals regarding safety and hazard control during execution
of the works will be addressed. A significant positive impact of the proposal will be fo
¢ eliminate any potential public safety issues associated with the accumulation of
3 )

displaced peat.

TR R s

T
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Noise

Being located in a remote area, noise is not anticipated as being an issue of major
concern.

Landscape and Visual Impacts

It is expected that the area in which the excavated peat will be spread will not be
visible from the public road. As such and with the deposited peat being spread in a
thin layer, visual impact is not currently seen as a significant issue. Nonstheless, the
extent of any necessary screening works will be considered.

The works will improve the appearance of the areas from which aceurnulated peat will
be removed.

Ecology
With the site for deposition of excavated peat being a praviously afforested area, it is

expected to be of low ecological consarvation value. In that context the spreading of
peat in a thin layer would be expected to be of ecological benefit.

The potential impacts on flora will be examined in terms of the number and type of
plant communities that will be affected and species diversity.

Air Quality and Climate

The proposed works will not impact on air and climate, although the necessity for dust
control measures while carrying out the works will be considered.

Soils

The geotechnical stability of the deposition site will be addressed, including its
suitability to accept the excavaied peat.

The soil types present at the deposition site will be described and the long-term
stability foliowing spreading of the excavated peat will be assessed,

Water

t
e

Issues for consideration will be watercourse contamination by disturbance of the
displaced peat during excavation and potential uncontrolied surface run-off from the
deposited paat.

The current drainage pattern at the deposition site will be examined with a view to
assessing potential impacts of an amended and altered drainage regime arising from
the spreading of the excavated peat.

The vulnerability of any underlying groundwaters will also be considered.

Material Assets

Possible impacts on material assets that will be reviewed will be the implications of
the proposed works for traffic on the pubiic road.

Cultural Heritage

The location and rature of the site suggests that impacts on cultural heritage in
respect of the proposal are unlikely to be of significance. However, reflective of the
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overall precautionary approach, the cultural heritage of the area will be examined
through an archaeological study.

Current use of the deposition site for commercial forestry indicates that architectural
and historical issues are unlikely to be significant.

Interaction of Impacts

The interactions of potential significance between the various issuas examined will be
describad.

SUMMARY

The purpose of this brief Consultation Report is to provide a focus for the
enviranmental assessment of the proposal.

Throughout the assessment the focus will be on the character, magnitude and
consequences of environmental impacts that are of significance.

Attention will be paid to significant issues and concerns. Excessive coverage of
irrelevant topics or refatively minor issues and inclusion of material that is irrelevant
will be avoided,

January 2005 . 6/9 ESB International
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Appendix: Site Location Plans

Map No. 1 - General Location

Map No. 2 — Site Location
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" Map No. 1 - General Location
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Onir ref, AIE 10062

Your ref 13-1003 Derryorien Windfarm ™

(6" Tune. 1014 Comhairle Chontae na Gailiimhe
Galway County Council

Stephen Dowds Associates

Town Planning Consultants

3 Mary Streel

Galway

RE: Derrybrien Windtann and the European Communities {Access 10 [nformation on the

Frvironment) Regulations 2007 - 2011 Reguest for Internal Review

A Chura,

Trefer to sour Iil_,uc‘a[ wnder the Access to Information on the Eny uomm.m Reguiations 2007 -
2011, dated 31° Ix-laru.h, 2004, 1o this Council's decision dated 30 Apnl 2014 and to your
request for an internal review of the Council's decision dated o May, 2014,

[, Kevin Kelly, Dircetor of Services, am a delegaled officer in acconlance with Seetion 11 of
2011 and 1 hereby contirm
that Fam ol a higher grade than the person who made the decision on your o ginal request, i.¢.
Ms. Eileen Keaveney, Adminisiralive Ofticer.

the Access to Information on the HEnvirenment Regulations 2007 -

=il
[ wish to inform vou that T have re-examined your request and that 1, on this day, 16 " June
2014, have made @ decision on your request {or an nernal Review, My decision s o urant
your request and release the following documents;

o Correspondence received from Liam Murphy, ESD Wind Development Led. dated
Monday 7" November 2011 in response 1o the substitute consent notice issued on 12"
Oceober 2011

o Correspondence received from Louise Cushen, ESB Business Services Centre Leyal
daled 299 Novernber 2011

Right of Appeal

You ray appudl hisdecision by writing w the Commissioner for Fovironmental Indormation,
8 Lower Leeson Street, Dublin 2. [0 vou wish o appeal, you must dor sar nol later than one
month afler receiving this letter. Should you write to the Information Commissinner making
an appeal, please refer o this etter. 11 un appesl is male by you, the Inturmation

Comumissiener witl eoview the deeision.

REVIN KELLY,
DIRECTOROF SERVIUEY,

b g g LAl
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Mr Kevin Kelly

Dircetor of Service, Planning & Sustainable Development Unit
Galway County Council

County Hall

Prospect Hill

Galway

By email {planninge galwaycoca.ic) & hand-delivered
Manday, 7th November 2011

Re: Derrybrien Windfarm — Substitute Consent Notice

Drear Sir,

We refer 10 a document entitied;

“Planning & Development Acts, 20007

“Planning & Development Acts, 2000 - 20107

“Planning & Development (Amendment) (No 3) Regulations, 20117
“Part XA

Substitute Consent

Notice Pursuant to Section 17787

which was sent by registered post to Hibernian Wind Power Ltd at Stephen Court, 18721 SL. Stephen’s
(sic} Cireen, Dublin 2.

Introduction

We reccived the aforc-mentioned Substitute Consent notice (attached as Appendix A) on ihe [3"
Oclober last {the notice iy dated 12* Oetober). This letter is intended to be a statement of submissions
andfor observations within the meaning of Section V778 (2) (d) of the Planning & Development Act,
2000 2010. The purpose of this submission is that Galway County Council withdraw this notice with
immadiate effect for the reasons and considerations set out below.

In the purported Notice addressed o Hibernian Wind Power Lid, it is stated that:

“Gatway Cownty Council... has become aware in relution to the development deseribed in
Schedide 1 hereta. . that a Judgment of the Court of Justice of the European Union Commission
of the Enropean Conmnonties — v- Ireland {cuse (-213/06) swas made on the 3™ Sy 2008 that
the Permissions were in breach of law for the reasans set ot in the said Judgment”.

Theras breen 1 Sep =g L preaTng )
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The permissions to which you appear to be referring are those which you say are set out iy Schedule 2
o the purported Notice. These permissions, as you note, were sranted 10 Saorgus Fnergy f.ud and to
Gort Wind Farms Ltd. We have carefully examined the decision of the Court of Justice of the European
Union o which you refer, and we arc satisficd that neither the permissions identified by you in
Sehedule 2 of the purported Notice nor any other planning permissions or any act which could he
deseribed as a development consent is said by the Court of Justice to have been made or done in breach
of law. You will no doubt be aware that the procecdings to which you refer were instituted by the
Commission of the Furapean Communitics pursuant to ex Article 226 EC, which provision permits the
Commission 1o institute proccedings against 2 Member State following its failure to comply with a
reasoned opinion delivered by the Commission to the Member State in question. The Commission
complained that Ireland had not 1aken measures neeessary to comply with Articles 2.4 and 5 to 10 of
Directive 857337,

The complaints of the Commission were also relaled @ circumstances in which four development

consents of the 12 of March (998, the [5™ of November 2001, the 30" of July 2002 and November
2003 were granted in respect of a wind farm at Derrybrivn, Co. Galway.

The Commission did not complain  and the Court did not find that the four
decisions/permissions/development consenls were in any way made in breach of law, invahid or
otherwise delective because of the omission of an environmental impact statement or the inadeguacy of
an cnvironmental impact stalement or for any other reason. The Commission’s camplaints in relation Lo
Deorrybricn were rather that Ireland had failed to comply with its legal obligations.

Numerous findings are made by the Court of Justice of the European Union (s it 15 now calied) but
nowhere does the Court find that the development consents referred to in the judgment are themselves
in breach of law, invalid or otherwise defective,

As can readily be seen, the judgment in guestion is complex and if is not clear to what extent the Court
af Justice upholds the variety ol complaints made by the Commission against lrehand.

In order for a valid Notice to issue pursuant ta Scetion 1778 (1) of the Planning & Development Acts,
2000 2010, Galway County Council is required to identify a judgment of the Court of Justice of the
uropean Union (or @ judgment of the High Court in lreland) which declares andfor {inds that a
planning permission was made in breach of law or was declared or {found to be invalid or was found or
declared to be defective because of the absence of an environmental impact statement or because of the
inadequacy of an environmental impact statement.

In accordance with Section 1778 (2) (a), Galway County Council, in a valid Notice is required fo:

"Inform the person 1o whom it is given of the proceedings and findings refarred to i subsection
(i

We note that thoush vou have referced to Case C-215/06, you have not referred to the findings in this
complex judgment which range over a variety of issues and embrace two categories of complaint. 1t is
not possible to discern from the face of the purported Notice where the declaration or finding of
invalidity of the permission required by Section 1778 is to be found in the judgment to which vou
refer.

Lierrybeen £ Sybsliiie Lsaseny
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It is apparent that CGialway County Council has confused general findings made against the Irish State
with specific lindings of the invalidity of particular permissionsidevelopment consents tssued by a
planning authority or by An Bord Pleanala. The latter category of declarations or findings were simply
never made by the Court of Justice of the Eurepean Union.

Therefore, Galway County Council is required now to exereise ite powers under Section 1778 (4) to
withdraw the purported Netice in accordance with its powers under Section 1773 (3) (b). Without

projudice to the forcgoing submission. the following defects in the purported Natice are drawn to your
attention.

Section 177B (1) requires the Notice to be addressed to “rhe person who carried out the developrient
or the envener or occupier of the land as appropriate ™.

The document sent in the post does not appear to be addressed to anybody in particular, though the
name Hibernian Wind Power §1d is typed at the bottom of page 2 of the document. For the avoidance
of doubt. Hibernian Wind Power 1td is not the person who carried out the development, nor is it the
owner of any of the lands at Derrybrien, Co. Galway nor is it the occupier of any of those lands,
‘Therefore, the Netice is defeetive on its face and ought not to have been dispatched unless and until
Galway County Council had ideniified either the developer, the owner or the occupier of the tands in
question.

As indicated above, you were required by Section 1778 (2) (a) to inform the person to whom the
Notice i given of the proceedings and the findings of the Judgment of the Court in question.
Unlawfulty, vou have failed to identify the findings in question.

ICis u further defeet of the Notice that vou do not indicate the development in respact of which
substitute consent is sought. As You are exercising a power to require a person (tol identified by you)
1o make an application for development consent, 1t is & matter exclusively within vour knowledge as o
what development it is that you require substitute consent for. The purported Notice is void for
uncertainty because of its failure to identity the developmunt in question, The lailing is acute given the
size and complexity of the windtarm at Derrybrien.
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Conclusion

In view of the extraardinary powers granted to Galway County Council by Scction 1778 et seq of the
Planning & Development Acts 2000 — 2010, it was incumbent upon the planning authority to serve a
valid notice with meaningful content on the proper person, The Notice in question fails in each of these
respects. The person to whom it is apparently addressed is a stranger to the permissions and the
exceution of the works or the occupationfownership of the lands. 1t is not pessible o discern trom the
contenl of the purported Notice what development Galway County Council reguire a substitute consent
for, and the need for clarity is acute in view of the complexity of the works and structures at
Decrybrien, Co. Galway. In view of the highly disadvantageous conscquences which flow from a
failure to comply with the Notice. the planning authority is required lo deliver a valid and
comiprehensible Notice wo the proper person. All of this it has fatled to do. In this regard, we request
that the Council immediately withdraw the notice for the reasons sct out above.

\?incuruly,

5::' T st ‘Z(«{,L{{‘(

Liamy Murphy

ESI3 Wind Development Limited
ESB Heud Office

27 Lower Fitzwitliam Street
Dublin 2
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Appendin A

Copy of Substitute Consent Notice Served by Galway County Council
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PLANNING AND DEV ELOPMENT ACTYS 200070 2010
PLANNING AND DEVELOPMENT (AMENDMENT) (NO3) R EGULATIONS 2011
PART XA
Substitute Consent
NOTICE PURSUANT TO QECTION 1778

WHEREAS:

A. Gatway County Council as Planning Authority (“the Councii™) has become aware in
rclation to the development deseribed in Sehedule 1 hereto ( the “Development” ) for
which the several Permissions set out in Schedule 2 were granted by both the
Council and A Bord Pleandla (Mthe Board™) that Environmental Impact Assessiment

, (“EIA™) was required and that a Judgement of the Court of Justice of the European
; ‘9 Union Commission of the European Communities -v- Ircland (case C-215/06) was

made on the 3™ July 2008 that the Permissions were in breach of law for the reasons
ot out in the said Judgement.

B. Youare the Developers, Owners or Queupicrs of the development,

TAKERE NOTICE as follows:

1. Youare dirceted to apply 1o the Board for Substitute Consent no later than 12 weeks
from the date of this Notice.

3 You are dirceted to fumish with the application to the Board a Remedial

Eaviranmental Impact Statement (REIS) and A Remedial Natura Impact Statement
{RNIS)

;" TAKE FURTHER NOTICE as follows:

1. You may make submissions or nbservations in writing 1o the Council no later than ¢
weeks fror the date of this Notice

4 Not huter than 8 weeks from the date of tihis Notice, the Council shail:

(1) Where no submissions or observations are made by you ar any of you,
confitm this Notea, or

(b} Where submissions or observations are made by you vr any ol you, subject w
Section 1778 (4), decide to confirm or withdraw the Notice.

A copy of Section 177A and B is attached to this Natice.



SCHEDULE ONE

The Development of a windfarm at Derrybrien West and Boleyncedomish  and
Derrybrien North and East.

i Saorgus Energy
973470 i

SCHEDULE TWO

Derrybrien West &
Boleyneendorrish

for a) wing famn of 23 wing turbings; b} service readways;
2 control howse; d) anememater mast - £.1.5. submitted

i Saorgus Energy

for 3, wed famn of 23 wind turbines, b, service roadways,

973652 | td Derrybrien North €. a control house, o. anarnomater mast a3t Caheransasd,
L Derrybrian - £.1.5. submitted
: ——— for e imstallation of a 11URY electnaty Tansmission ing
992377 f Saorgus Energy Derrybrien North and Letween wind farm at Derybrien Narthr and 110KV ESB
i Ltd East traneenissian ne 3t Loughatovick North
- — E S r
; <o e for otermion 1o Derrybrien wird farm corssting of 25 wind
1y BOrQUS Energy g turbines, gervies radways, tracafermer campourds And
004581 i Ltd Derrybrien mnpmametry mash {see newspaper rotce) at
; Toormacnsvin, Bohaboy and Derrybnen Notth
Boleyneendomish

035843 | Gort Windfarms
|

for {2} windfaorm of 23 wingd turbines (&) service roadways

| Lid Derryhrien West {¢) controd khouse (d) anemameter mast $73470 refers
casian | STWOOTS | ooy | 0 22 it b s o<
05317 | E%Ft et Derrybrien North for wesnd farm of 23 wind turbines
05316 fgt WHEEEHS 1 Derrybrien West for wind Farm of 23 vang turbsnes

Dated this

Name:

Address:

12 day of OCTOBER 2011.
Signed: g&:"‘_’,ﬁgfx..;z;z d T T e

Galway County Council N

County Hall

Prospect Hill
CGalway

Hibomian Wind Power Lid

Stephen Court,
18721 St Stephens Green
Dublin 2.
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29 Noventber 201

Mr. Kevin Keliy

Director of Service, Planning and Sustainabie
Bevelopnient Unit,

(talway County Council

County Hall

Praspect Hifl

Gabway

Ry e-mail (Zlancing@ poalwavoocnde) and by fax

Re: Derrybrien Windfarm - Substitute Consent Notics

Near vir
We rpfer tu provious correspondence.

Wo are in receint of o further Notce from you dated the 250 of November 2018,
purportedhy made pursuant to the namoed Acks and Statwtory bnstruments.

We note thot you eive no reason for the withdrawal of the Notice though
multipie deficiencies in the Notice were advanced in our subnussion dated the

a1

T Ngyomber, 201E

Plosse note that we shail not apply for jeave tooseek udwal review of the
Sobstilule Consent Notive of 120 Qcyober 2011 i view of i withdrawal, sunjoct

el

‘o what 1s said in the 8 paragraph of this letter. This decision s strictly without
prejudice to our position  thot  case (-215/06 does not reguire the
surrender/revocation of, or any intertersnce whatsoover with, the Derrybrien
plANNING pernussns.

Wo note that you may have used powers grantod Tu you by ihe FEuropean Unien
(Substitute Consent) Regulations 2011 dated November 249 2011 e viluct the
withddrawal of the Sulbstitate Qoesent Notios Woe are salaware ui any oulgation



Y

of Community law which necessitated the amendment of Part XA of the Planning
and Development Act 2000-2011.

Should the State or Galway County Councit decide fo renew its attempt to compel
any re-application for development comsent relative 1o the Derrybrien
Windtarm, the decsion not to seek judicial review ol your Substitute Lonsent
Nolice of the 12 of October 2011 should not he taken by you as our
scquiescence in () the position adopted by Gahway County Council and the State
that re-apslication for development consent is noCessary @8 2 omaner i
Community Law and {b} the validity of the Regulanons of the 24 of November
201t and acts done thersunder.

il vou disagree with this and propese to argee in uny subsequent procecdings
that vur decisions not w judically review the Substitute Consent Notice or i
withd rawal canstitutes acquiescence or any form of estoppel, please indicate this
to us hetore 5.30 pm Thursday 1st December 2011 50 that arrangements can be
made to seek judivial review of the Substitute Consent Natice of the 2t of
Oerober and if necessary of the Withdrawa! Notice of the 25% of November 2011
e do not hear from you by 5.30 pm on Thursday 1% December then wu shall
prececd with cur application on Monday 6 December 2011,

Please note Lhat this fetter and any reply will he relicd upon in proceedings to
exglain why we seek Lo quash a Substitute Consent Nefice wineh psurporiediy kas

been withdrawn,

Yours faitnfully
Lovise Cashen
SOLICKTOR

Tel 01 7026227

Fomail: louisccusheni@esbag



ErERhRE e
1ac o Baghars, Gad o
gy e Cveena,

ot 24, Dabaay

Comhairle Chantae na Gaillimhs
Gatway County Council

PLANNING AND DEVELOPMENT ACTS 2000 TO 2010
PLANNING AND DEVELOPMENT [AMENDMENT) (NO. 3) REGULATIONS 2011
EURCPEAN UNION [SUBSTITUTE CONSENT) REGULATIONS 2011
PART XA
Substitute Consent

NOTICE PURSUANT TO SECTION 1778

With referanca to the ahove and the Natice issued to you by Gaiway County Councit
pursisant to Section 1778 an 12" Octeber 2011 and without prejudice to the Coundil’s right
rot to accept all or any of the points raised in your submission datad the 7" Movember
2011, Gatway County Council hereby withdraws the said Notice,

Dated this 257 day of November 2011.

Eé::ln Kelly
//Direcmr of Servi

P Gaiway Courty Councit
" County Hall

Prospect HiIY

Galway

Marmne: Hibernian Wind Power Ltd
address: Stephen Court
18/21 81, Stephens Green
Dublin 2.
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AERTECH
Stephen Court
18,21 St Stephen's Green
Gubin ¢ Ireland
Telephone +353-1-702 8G00
Fax+353-1-676 4408

Planning Department, wwwzshlie
Galway County Council,
Galway.

20th May 2003

Re: Perrvbrien Wind Farm
Planaing References 97/3470 and 97/3652

Dear Ms Mc Connell,

Please be advised that the Derrybrien Wind Farm is been acquired by ESB’s subsidiary
company, Hibernian Wind Power Limited, from Saorgus Energy Limited and that ESB
International has been appointed as project managers for the Works. Aertech is 2
division of ESB International and they will undertake the project management function.

With reference to the above planning permission, we wish to advise you that it is our
intention to commence site operations on the Wind Farm on 9" June 2003 and hereby
give notice in accordance with planning requirement Clause 10(a).

Kindly note that you have been previously advised on the commencement of site

operations on the project {reference letter of 13“‘ March 2003). However, due to other
ctreumstances, the commencement of the works has been delayed until now.

Yours sincerely,

7 #ed,

Pieree J. Kn%
Conftruction Manager

Aertech Projects.

Registered office as abave
Aertech is 3 division of

E3BITRMATICHAL



e FIBERNIAN WIND POWER Page L of 2

t
wind power

Hibernian Wind Power accepis report on Derrybrien landslide

rsday February 5 2004 Hiberrean Wind Power (HWP) loday presentied the findings of 2 firm of
atist consuliants who have Deen mweshgating ihe peal-shde jast Ocioher & Derrybnen, Co Gabway

SEACLAT

Tha report nio the cause of the peat-shde found hat there was & corbination of contnbulory physeal
Gy

{artors m the ares where the shide ooowrrsd. mciudng a Zone of weak geal and & nalural ramage
charemd grud sofvily sssoosied wilh B construchion of the windiann

Trve repon was compded by Appied Ground Engmsenng Consullargs (AGET) who wars commessionad
by the developers 1o carry out & detgiled rweshoaton followng the shide on 18 Ootober, 200G The
devalnners ashed AGEC tw mwasligate the cause of the fallure and 1o survey the sndue wndianm sie and
10 MEkes TRCERMENEEhONS 38 10 how 10 roceed  he hauwe

Tre seport ihenlifies 2 number of changes 1o consiruction work prachoes which well be pul in place.
Geotechmcal consuliants will ronitor every stage of constructon of e windfarm on & ful-tene Dasis i
e b

The report sigies thet provided the necormmendabons are wnplemented. s considersd that the
sonstrushon of Fie windfarm cen be oompleled sately”

Wr Bran Ryan, Managing Divecior of Hebermean Yhnd Power stated "We mntend 1o fully seplement all
AGEC s recommendatons prior 1@ any further construction activity. The safely of the pubiic and ow staff
i paramourd. W i continues 1o Soee closely wih the communsdy m Derybren 3nd with alt stalutory

Dachaz”
Koy Recommendations of Repord on Windfarm Siie

» The repor recommends hal ne concentrated loads, such a8 excavaled malenag? from Lwine
fesindaton excavatons, slhul be olaced on margnally siable grownd. Conventrated waler flow onlo
fhe peal siones and unstable sucovatons are 10 be avoided

s ¥ recomunends the! consinuchion shoutd be supervised on & B e hass by queliied and
syperenced geotechnica! personnel

» Ongoing ground mwesiigaion wirk should contmue with reguler rmonstonng of spetohst movemsrH
cetechon equiprnent sie roads arvd other works

s Wlodided consmechon work praclices which 0o not adversely affect exsting siamlily . are 0 D
FE0nRs

= FHobesst dramage plan 1o be gevelopad

¥

EHDS

hitp/fwww hibemianwirsipower. iefhiberw

PFR204



HIBERNIAN WIND POWER Page 2 of 2

Edvior"s note

Wark commancead on the 50 MW wendfarm at Deaybren wiveh has full planming peression. in July
T The wind fam compnsss 71 proposed wind kobines and associated aceass roads Construction of
some 9% of the ste roads and 505 of ihe beses for the wind lursnes had been completed when shis,
oooured on he afemnocon of Thursday 18ih Ocicber 2003 mmechalely south of he proposad i0Calion o
fgbane 768

The wandizrm ste s 300 heciares m size howevsr the areas of the site affacted by the landshde was iess
Bk s,

than one per card of the windlarm ste

As 2 precaution, work was immedialely suspendad on site foliowing the inciders and has remaned
suspented smee 3 will only be restarted 2Rer changes are sul in place 10 enswe there will wibe a
further shide Extensive contanment and stabidisaton work including dramnage and the consiuation o
bammers veas cated Out by HWP and 63 contracions foliowng the shde in Ocicher

There was 1o sy 10 any PErson working on e sde of any member of he pubhe as a resull of e skde
The properly affectsg compnsed forestry land and one unocoupad house There was damage e fishenes
» e nver of the base of the shde because of debns enterng the rver  Two roads were blocked by debns
o the shdde and have sinod Deen clesrsd

HWP has since

the iandshide co

gs parhopated fully o

contact us owr wind farms  about wind energy  have you a site?

hitp:/fwww hibemianwindpower ie/hiberwindDernrybrienPressRelease himl 17/32/04



Povet OFVEE Box MNo. 27,

£rd?an Chontae,
Prospect Hill,
Galway.,

Mo Thag:

Do Thag,

IasacheiTecntais Tithfochta
(091} 509 301
Housing Losns/Grans

larrurais Tithiochia
(0%1} 504 300
Heusing Applications

Comhshanil
{0913 509 202

Eavironment

Acmbuinnf Deonaa
{091} 509 303
Personnek

Mdtarchain
{091} 509 599
shotor Tesation

Ceadinais Ticindna
{0913 509 303

Eniving Licences

Seirbhlsf Uisce
O0L) 509 306
Water Services

poba] & Fiomtar
(0913 509 086
Community & Bit.

Pleandil
(OB1Y 502 W&

Mamnitg

[aneajtdirescht

A
P
091 509 NG . LA

Bngincering

£ na dToghthdird
(021} 509 310
Repister of Electors

Phoontais Ard Otdeachals

(051} 509 310
Higher £4. Grants

Bosca Poist Uimhic 27,
Asms an Chontaz,
Crnoc na Radhare,
Gaillimh.

Telephone:  (091) SO0

VR /MD/P466(05) Fax: (©91) 509010
E-Mail: @ galwaycocoie
Vel www.gdillimh.je
Ref

www. gelway.ic

COMHAIRLE CHONTAE NA GAILLIMHE _, , Aota
GALWAY COUNTY COUNCIL e e (051 BDSaBD
Fas: 091 509044

BE-Mail:lawagent@galwaycoeo.is
LAW AGENT'S OFF%QE,____-—W'~- e
' LANNING
Vivian Raine/Law Agent F{)RWARB P
Augels Casey/Senisr Executive Bolicitor
Anpe MeCermack/Sonior Executive Solieitor ~ 4 JUN iR
Dorothea Turley/Exocutive Selicitor ‘ ‘I
Noille Hogan-Chambers/Executive Sclicitor !
Crls Reilly/Executive Solicitor GALWAY COUNTY COUNCIL !
30 May 2008 -

D.0.8. Planning & Sustainable Development ~ Paul Ridge

RE: The High Court Judicial Review

Derrybrien Development Soclety Limited
-
Galway County Council

& Chara,

In the above matter I enclose chegue in favour of Galway County
Council in the sum of €100,000.00 being the amount of the
contribution of ESB Ireland towards the costs of the Applicant for
| Judicial Review. In due course I will receive particuiars of costs from

. the Applicant as I propose to have them taxed and to secure as big of
a reduction as possible. :

Mise le ineas,
I ==

r| ~

MEEY 7 DM STREET UMW 2 s }Q/@j;/m@ ¢ i

'r"*ﬁwv

§ Pay LALLJAY (UnTY (ounCil oot €U0 8Uro euro tﬂ«
% OvE_ HunDeeQ THoLAWD EUro i € [00,000:00
§

)

|

M‘ug i
GNL?’ e uu.u WIND POWER LTD ' €3

i ] !’;};s‘n& |
160806 LR I
MEW | QS i

#6000 20e 93m20861 B7?7B073* 019
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NAME: M"._,ng._.. uw( f@m ‘\h{

Ai}DRESS: _s;@t Gu

o  g=21 St Staghuns Greom Wz ‘

PLANNING ’REF _ o343 F

o _ planning Apphcatmn Fee '
o - Fire Safety Ce}rt‘s_ficate
m/ T Legal Costs Re Court

n} Planning Degesit&!ﬁq&és
-~ Refundable -

o | Exem;;ted Beve!opment' ‘
i P Fmger ?ost Signs

. :."-Eircom Lm@nces :..-.f g 1.:-

"?fj_, {006082) |
7 (006563)

N (G%S&?} |
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(!)06157)_

(!}6&)135)
(ﬁ96543)
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?hﬁtecnpymg -” g
E ..“'-"_;P!anmng Misc Faes

" Objection Fee,

Development Levy |

' Specml Dev. Contribution

(006484) '_-'._; = '_:;j_;,:.-;j; )

'''''

(906483)’_'_ 2
(5%485} '

| ({%96547)

(ﬂﬁééﬂl)

o

3

"}

:1 - ' Archive Files 4
_ ,
4]

g

: Deve!sgxment Cﬁnmbun{m .
_ FeePaid €
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House No's

CASH o

. AMOUNT REC: €__[00 @20 - 0O
'FEE DUE: e
' CHANGE: €

. LASER O

CHEQUE m// :

Aok OTHER .o

JIGNATURE: ‘ ~ RECEIPT NO. -

(9@5159)'}'?.- 5 ST
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MNC/RC

24™ November 2003

Mr. Brian Ryan

Director,

Gort Windfarms Ltd
Hibernian Wind Power,

27 Lower Fitzwilliam Street,
Dublin 2

Re: Compliance with Planning Conditions concerning the Control of Silt-

Laden Discharges

Dear Mr. Ryan,

I refer to your letter of the 24" November, 2003, the Malone O’ Regan
McGillicuddy drainage master plan drawing dated 14" November 2003 and the
Ascon method statement ont dewatering and pottution control. These documents
have been submitted in relation to the compliance with condition 9, planning
references 97/3470 and 97/3652, condition 11, planning reference 00/4581 and
condition 12, planning reference 02/ 1560 on the control of silt-laden discharges.

I note that silt traps have been installed on drains adjacent to the locations of
construction activity that has taken place to date.

Before any construction works recommence on site please submit for agreement
with the Environment Section a drawing of the site drainage master plan showing
the location of all proposed silt traps. Please note that failure to do so may result in
non-compliance with the planning permission conditions listed above.

Yours sincerely,

Maire Ni Chioana
Senior Engineer
Environment Section

c.c. Liam Gavin, SE Planning
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Gort Windfarms Limited
Annual Report and Financial Statements
For the Year Ended 31 December 2019



Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2019

16.

17.

18.

1e.

Share capital
2019 2018
€000 €000
Authorised
1,000,000 (2018 - 1,000,000) Ordinary shares of €1.00 each 1,000 1,000
Allotted, called up and fully paid
100 (2018 - 100) Ordinary shares of €1.00 each - .

The holders of ordinary shares are entitted to receive dividends as declared from time to time and are
entitled to one vote per share at meetings of the company.

Contingent liabilities and guarantees

The company has, in the normai course of business, provided decommissioning and reinstatement cash
bonds. The bonds may be drawn against in the event that the company fails to properly restore the site of

any project on termination of the project's useful life. The total value of these bonds at 31 December 2019
is €386 thousand (2018 - €386 thousand).

The company is party to a bank guarantee facility for €40 million along with a number of its fellow Group
companies.

Following a ruling by the Court of Justice of the European Union, the lrish State is arranging for an
environmental impact assessment of the current and future operations of the wind farm from the start of
construction to decommissioning phase in its own right and in combination with other reievant
development/activities. This environmental impact assessment is being carried out under the Planning
and Development Acts under the Substitute Consent provisions to An Bord Pleanala. The directors of
Gort Windfarms Ltd have been advised that a refusal by An Bord Pleanala will lead to a notice being
served on Gort Windfarms Limited ordering the cessation of all activities or to carry out remedial
measures.

Events since the end of the financial year

JIAS 10 defines an adjusting event as an event that provides evidence of conditions that existed at the
reporting date. A non-adjusting event indicates conditions that arose after the reporting date. The spread
of the Covid-19 virus and its identification as a pandemic by the World Health Organisation does not
provide additional evidence about the situation that existed at 31 December 2019, and it is therefore a
non-adjusting event.

The Covid-19 pandemic has created turbulence in financial markets and economic uncertainty, which will
impact individuals and businesses. Given the nature of the Company's business, the directors do not
believe that Covid-19 will have a material impact on the company. However, given the inherent

uncertainties, there is a risk that this could change as the financial impact of Covid-19 on the company’s
future financial performance becomes clearer.

Capital commitments

The company has no capital commitments at the Balance Sheet date (2018 - Nil).

Page 24



Gort Windfarms Limited

Notes to the Financial Statements
For the Year Ended 31 December 2049

26.  Controlling party

21,

The company is 100% owned by Hibernisn Wind Power Limited, a company incorporated in Jreland.
Hibernian Wind Power Limited is a wholly owned subsidiary of the Electricity Supply Board (ESB),
established and operating in ireland, which is the ultimate parent. The largest and smallest group into
which the results of the company are consolidated is that headed by £ESB and the consolidated financial

statements of ESB are available to the public and may be obtained from Two Gateway, East Wall Road,
Dublin 3, Irefand D03 A985.

Approval of financial statements

The board of directors approved these financial staternents for issue on 22 June 2020,
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Dermrybrien Development Society Lid
Derrybrien
Loughrea
Co Galway
Mr Brian Ryan,
Gort Windfarms Ltd,
Hibernian Wind Power,
Clifton Mews,
Lower Fitzwilliam Street,
Dublin 2.

27" August 2008

RE: L.iaison mechanism
Dear Mr Ryan,

As you sre aware one of the posnts agreed between Derrybrien Dcvelopment Society
Lid and Gort Windfarms Ld in the High Court in Dublin on 18® April 2008 was that

a “Haison mechanism® should be established between both parties. Mr Justice
Declan Budd was made aware that agreement had been reached by both sides in the
case and that in due course the “final orders” in the case would be carried out in
accordance with the terms as agreed on 18® April,

Please outline in writing your suggestions as to how we should proceed with
establishing the aforementioned “Haison mechanism™.

I await your comments and suggestions on this issuc.

Yours sincerely,

Martin Collins

Contact details; address above or e-mail SN, ot mobile
RTReTARY



@ ESB international

ESB intsmationat Lid

Stephen Court, 18/21 St Stephen's Green, Dublin 2, treland
Telephone +353-1-703 8000 Fax +353-1-703-7097

ww esbiie

Derrybrien Wind Farm
Kylerack,

Loughrea,

Co. Galway.

Derrybrien Development Society
Derrybrien

Loughrea

Co. Galway

September 15" 2008

Dear Mr. Collins,

Following the agreement betwsen Gort Windfarms Ltd and Derrybrien Development
Society Limited in the High Court on April 1 8" 2008, Mr. Joe Knight was appointed as
the liaison officer for Gort Windfarms limited. If you or any member of the public wish
to ralse a matter in relation to Derrybrien wind farm please contact Mr. Knight.

Mr. Knight is on site daily at Derrybrien wind farm and can be contacted at the above
address or by telephone during office hours at 088 197 4020.

Yours sincersly

LS

David Finn

Commercial Manager Renewables,
Independent Generation

ESE International

Tek: +353 (0}1 703 7030 Fax: +353 (Q}L 703 7097 Mobile: IR,

Direstors Michaet McNicholas John MeSweeney Don Moore John Redmond
Ragistered Oifice 1521 St Stechan's Groan, Dublin 2, iratand Registared [t trefand No.13T737



